11-30-93
Vol. 58

November 30, 1993

United S [ g T i T S
Govere s | SECOND CLASS NEWSPAPER
P”nting Offlce Postage and Fees Paid
SUPERINTENDENT

‘ U.S. Government Printing Office
OF DOCUMENTS (ISSN 0097-6326)
Washington, DC 20402 i = o

————
;LFJ\::IAL BUSINESS
“naity for private use, $300







Tuesday
November 30, 1993

IASISAT ey

i U

Pages 63023-63276

11-30-93
Vol. 58




II Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays), by
the Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 15) and the
regulations of the Administrative Committee of the Federal Register
{1 CFR Ch. 1). Distribution is made only by the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress and other Federal agency documents of public
interest, Documents are on file for public inspection in the Office
of the Federal Register the day before they are published, unless
earlier filing is requested by the issuing agency.

The seal of the National Archives and Records Administration
authenticates this issue of the Federal Register as the official serial
publication established under the Federal Register Act. 44 U.S.C.
1507 provides that the contents of the Federal Register shall be
judicially noticed.

The Federal Register is published in paper, 24x microfiche format
and magnetic tape. The annual subscription price for the Federal
Register paper edition is $375, or $415 for a combined Federal
Register, Federal Register Index and List of CFR Sections Affected -
(LSA) subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $353; and magnetic
tape is $37,500. Six month subscriptions are available for one-half
the annual rate. The charge for individual copies in paper form is
$4.50 for each issue, or $4,50 for each group of pages as actually
bound; or $1.50 for each issue in microfiche form; or $175.00 per
magnetic tape. All prices include regular domestic postage and
handling. International customers please add 25% for foreign
handling. Remit check or money order, made payable to the
Superintendent of Documents, or charge to your GPO Deposit
Account, VISA or MasterCard. Mail to: New Orders, Superintendent
of Documents, P.O. Box 371954, Pittsburgh, PA 15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 58 FR 12345.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-783-3238
Magnetic tapes 512-1530
Problems with public subscriptions 512-2303
Single copies/back copies:
Paper or fiche 783-3238
Magnetic tapes 512-1530
Problems with public single copies 512-2457
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Magnetic tapes 512-1530
Problems with Federal agency subscriptions 523-5243
For other telephone numbers, see the Reader Aids section
at the end of this issue.

Printed on recycled paper containing 100% post consumer waste




Contents

Federal Register
Vol. 58, No. 228
Tuesday, November 30, 1993

Administrative Conference of the United States
NOTICES
Meetings:

Assembly of Administrative Conference, 63155

Agricultural Marketing Service

RULES

Milk marketing orders:
Greater Louisiana, 63031

PROPOSED RULES

Cherries (tart) grown in—
Michigan et al., 63108

Milk marketing orders:
Southwest Plains, 63120

Agricultural Stabilization and Conservation Service
PROPOSED RULES
Farm marketing quotas, acreage allotments, and production
adjustments:
Peanuts, 63106

Agriculture Department

See Agricultural Marketing Service

See Agricultural Stabilization and Conservation Service
See Animal and Plant Health Inspection Service

See Commodity Credit Corporation

See Food Safety and Inspection Service

Air Force Department
NOTICES
Meetings:
Scientific Advisory Board, 63158
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Semiconductor Laser International Corp., 63158

Animal and Plant Health Inspection Service
RULES
Plant-related quarantine, domestic:
Mediterranean fruit fly, 63027
Pine shoot beetle, 63024
PROPOSED RULES i
Exportation and importation of animals and animal
products:
Rinderpest and foot-and-mouth disease; disease status
change—
South Korea, 63122

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration

Commodity Credit Corporation

PROPOSED RULES
Loan and purchase programs:
Peanuts; price support and poundage quota programs—
1994 crop, 63106

Defense Department
See Air Force Department

RULES
Freedom of Information Act; implementation:
Defense Contract Audit Agency, 63084
NOTICES
Agency information collection activities under OMB
review, 63157

Education Department

NOTICES

Agency information collection activities under OMB
review, 63158

Energy Department
See Energy Research Office

See Federal Energy Regulatory Commission

PROPOSED RULES

Assistance regulations:
Seismic safety standards, 63123

NOTICES

Atomic energy agreements; subsequent arrangements, 83162

Powerplant and industrial fuel use; new electric

powerplant coal capability; compliance certifications:

Orange Cogeneration Limited Partnership et al., 63163

Energy Research Office

NOTICES

Grants and cooperative agreements; availability, etc.:
Energy biosciences program, 63162

Environmental Protection Agency
RULES
Air quality implementation plans:
Preparation, adoption, and submittal—
General Federal actions; conformity to Federal or State
implementation plans, 63214
Air quality implementation plans; approval and
promulgation; various States:
Maryland, 63085
PROPOSED RULES
Air programs:
Acid rain program—
Sulfur dioxide combustion sources; allowance market
participation; opt-in rule, 63134
Toxic substances:
Comprehensive assessment information rule:
amendments, 63134
Hexavalent chromium-based water treatment chemicals
prohibition in comfort cooling towers, 63148
NOTICES
Toxic and hazardous substances control:
Asbestos—
National Directory of AHERA Accredited Courses;
availability, 63163

Executive Office of the President
See Management and Budget Office




v Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Contents

Farm Credit Administration

RULES

Farm credit system:

Funding and fiscal affairs, loan policies and operations,
and funding operations—
Investment activities; investment management,

liquidity, interest rate risk, and eligible
investments, 63034

Federal Aviation Administration
RULES
Airworthiness directives:

Learjet Inc., 63060

Turbomeca, 63031
Class E airspace, 63063
Standard instrument approach procedures, 63063, 63065
Terminal areas, 63274
VOR Federal airways; correction, 63211
PROPOSED RULES
Class E airspace, 63125, 63127, 63128, 63129, 63130
Jet routes; correction, 63211
Rulemaking petitions; summary and disposition, 63125
NOTICES
Airport noise compatibility program:

Roanoke Regional Airport, VA, 63201
Exemption petitions; summary and disposition, 63201
Passenger facility charges; applications, etc.:

Columbus Airport Commission, GA, et al., 63202

Federal Communications Commission
RULES
Practice and procedure:
Pleadings and documents; format requirements, 63087
Specialized mobile radio service applicant rules; waivers,
63086
Television broadcasting:
Cable television systems—
Rate regulation; basic and cable programming services
tiers, 63087
PROPOSED RULES
Radio stations; table of assignments:
Alabama, 63152
Television broadcasting:
Commercial programming practices, 63153
NOTICES
Applications, hearings, determinations, etc.:
Palmetto Communications Co., 63164
Quadras, Inc., 63164
Turner County Broadcasting, Inc., 63164

Federal Energy Regulatory Commission
NOTICES
Environmental statements; availability, etc.:
Snoqualmie River Hydro, 63159
Natural Gas Policy Act:
State jurisdictional agencies tight formation
recommendations; preliminary findings—
Kansas State Corporation Commission, 63159
Texas Railroad Commission, 63159
Applications, hearings, determinations, etc.:
Algonquin Gas Transmission Co., 63159
Arkla Energy Resources Co., 63160
Florida Power & Light Co., 63160
Koch Gateway Pipeline Co., 63160
Natural Gas Pipeline Co. of America, 63160, 63161
Northwest Alaskan Pipeline Co., 63161
Petal Gas Storage Co., 63161

Federal Maritime Commission
NOTICES
Agreements filed, etc., 63165

Federal Reserve System
NOTICES
Meetings; Sunshine Act, 63210
Applications, hearings, determinations, efc.:
Five Flags Banks, Inc., 63165
National Penn Bancshares, Inc., et al., 63165
T R Financial Corp. Employee Stock Ownership Trust et
al., 63166

Federal Trade Commission
NOTICES
Premerger notification waiting periods; early terminations,
63166
Prohibited trade practices:
Tele-Communications, Inc., et al., 63167

Fish and Wildlife Service
NOTICES
Meetings:
Aquatic Nuisance Species Task Force, 63181

Food Safety and Inspection Service
RULES
Meat and poultry inspection:
Chicken, mechanically deboned; tricalcium phosphate
use, 63033

Foreign Assets Control Office
RULES
Foreign assets control regulations:
Training and orientation services provided by U.S.
entities to Vietnamese nationals, 63083

Government Ethics Office

RULES

Executive Branch employees; financial disclosure, qualified
trusts, and divestiture certificates, 63023

Health and Human Services Department
See Health Resources and Services Administration

Health Resources and Services Administration

NOTICES

Advisory committees; annual reports; availability, 63173

Grants and cooperative agreements; availability, etc.:
Rural health outreach demonstration program, 63173

Housing and Urban Development Department
RULES
Mortgage and loan insurance programs:
Resolution Trust Corporation multifamily properties;
expedited processing procedures, 63067
NOTICES
Grant and cooperative agreement awards:
Public and Indian housing—
Urban revitalization demonstration program, 63180
Grants and cooperative agreements; availability, etc.:
Public and Indian housing—
HOPE for elderly independence program multifamily
project demonstration, 63181
Low income housing:
Qualified census tracts and difficult development areas;
statutorily mandated designation under 1986 Internal
Revenue Code section 42 for tax credit, 63179




Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Contents

Indian Affairs Bureau
NOTICES

Tribal-State Compacts approval; Class III (casino) gambling:
Grand Traverse Band of Ottawa and Chippewa Indians et

al., MI, 63262

Interior Department

See Fish and Wildlife Service
See Indian Affairs Bureau
See National Park Service

Internal Revenue Service
RULES
Excise taxes:

Gasoline and diesel fuel registration requirements, 63069

PROPOSED RULES
Excise taxes:
Gasoline and diesel fuel registration requirements; cross
reference, 63131

International Trade Administration
NOTICES
Antidumping:
Titanium sponge from—
Japan, 63155

Interstate Commerce Commission
RULES
Practice and procedure:
Railroad consolidation procedures—
Significant transactions; definition and requirements,
63103
NOTICES
Rail carriers:
Direct service orders—
Delaware-Lackawanna Railroad Co. Inc., 63185

Justice Department

NOTICES

Pollution control; consent judgments:
Brown, Robert L., 63186
Davis, William, et al.; correction, 63211

Labor Department

NOTICES

National Award for Diversity and Excellence in American
Executive Management; criteria and application
process, 63186

Management and Budget Office
NOTICES

Budget rescissions and deferrals, 63264

National Archives and Records Administration
PROPOSED RULES
Public availability and use:

NARA research facilities; locations and hours, 63133

National Commission on Manufactured Housing
NOTICES

Meetings, 63187

National Foundation on the Arts and the Humanities
NOTICES
Meetings:
Media Arts Advisory Panel, 63188
Opera-Musical Theater Advisory Panel, 63188
Public Partnership Office Advisory Panel, 63188

National Oceanic and Atmospheric Administration
RULES

Tuna, Atlantic bluefin fisheries, 63104
NOTICES

Endangered and threatened species:
Northern right whale; critical habitat designation, 63157

National Park Service
NOTICES
Boundary establishment, descriptions, etc.:

Big Thicket National Preserve, TX, 63182

Carl Sandburg Home National Historic Site, NC, 63182

Everglades National Park, FL, 63182
Concession contract negotiations:

Indiana Dunes National Lakeshore, IN, 63183
Environmental statements; availability, etc.:

City of Rocks National Reserve, ID, 63183
Meetings:

National Capital Memorial Commission, 63184
National Register of Historic Places:

Pending nominations, 63184

National Science Foundation
NOTICES
Meetings:
Computer and Information Science and Engineering
Advisory Committee, 63189
Networking and Communications Research and
Infrastructure Special Emphasis Panel, 63189

National Transportation Safety Board
NOTICES
Meetings; Sunshine Act, 63210

Nuclear Regulatory Commission
NOTICES
Meetings:
Nuclear Waste Advisory Committee, 63189
Reactor Safeguards Advisory Committee, 63189, 63190
Meetings; Sunshine Act, 63210
Petitions; Director's decisions:
Boston Edison Co., 63192
Northeast Utilities, 63192

Office of Management and Budget
See Management and Budget Office

Pension Benefit Guaranty Corporation
RULES
Organization, functions, and authority delegations:
Agency relocation; address and telephone number
changes, 63080
NOTICES
Organization, functions, and authority delegations:
Agency relocation; address and telephone number
changes, 63192

Postal Rate Commission
NOTICES
Visits to facilities, 63193

Public Health Service
See Health Resources and Services Administration

Securities and Exchange Commission
NOTICES
Self-regulatory organizations:
Clearing agency registration applications—
International Securities Clearing Corp., 63195




Vi Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Contents

Self-regulatory organizations; proposed rule changes:
American Stock Exchange, Inc., 63193
National Association of Securities Dealers, Inc., 63195
Options Clearing Corp., 63195
Applications, hearings, determinations, etc.:
Dean Witter Select Equity Trust, Selected Opportunities
Series, 63196
MFS Lifetime Intermediate Fund, 63197
MFS Municipal Bond Trust, 63198
MFS Research Fund, 63199

Smatl Businsss Admintstration
NOTICES
Disaster and emergency areas:
Florida, 63199
Senior Executive Service:
Performance Review Boards; membership, 63200
Applications, hearings, determinations, efc.:
Byrd Business Investments, L.P., 63200
Transportation Capital Corp., 63200

Transportation Department

See Federal Aviation Administration

RULES

Americans with Disabilities Act:

Transportation for individuals with disabilities, 63092

PROPOSED RULES

Disadvantaged business enterprise participation in agency
programs, 63153

Nondiscrimination on basis of handicap in federally
assisted programs and activities and in air travel, 63154

Treasury Department
See Foreign Assets Control Office
See Internal Revenue Service

Separate Parts In This Issue

Part Il
Environmental Protection Agency, 63214

Part il
Department of the Interior, Bureau of Indian Affairs, 63262

Part IV
Office of Management and Budget, 63264

Part V
Department of Transportation, Federal Aviation
Administration, 63274

CFR PARTS AFFECTED IN THIS ISSUE

Aanuaﬂwwolupam.ﬂmdthbnmahmbom\dhm
Rommmnmmdmm.

5 CFR 40 CFR
DBTRL craorrruissmiidasatiniay 63023 g1 ggu
1 cFR s
301 (2 documents)......... 63024, 63085
[ 63027
096 cidseensonsansaciosssusonss 63031
Propoesd Rules:
T29....icivinsinsersorivonsorrsesvaese 63106
63108
1108 .. cccuisssmsassosnorsasasesses 63120
DY 2 i esssaheranees 63108
8 CFR
BB e 63033
Proposed Rules:
94 63122
10 CFR
Proposed Rules:
B0D0. <. oceiiomiisssisernsornsacsasess 63123
12 CFR
BT i et rivensvernsnrt £3034
14 CFR
39 (2 documents).......... 63060,
3 documents) 630631
71 (3 documents) ........... A Propossd Rules:
63211, 63274 23 83153
97"(;", """""""""" ) """""" gggg; DY i i asasasiiaierarsrsonanch 63154
dOCUMeNtS) ........... . 50 GFR
P e G i e 63104
O Lo iomsisesnsosssassonsereorese 63125

71 gdocwwns) ........... 63125,
127, 63128, 63129, 63130,
63211




Rules and Regulations

Federal Register
Vol. 58, No. 228
Tuesday, November 30, 1993

This section of the FEDERAL REGISTER
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50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2634
RIN 3209-AA00
Executive Branch Financial Disclosure,

Qualified Trusts, and Certificates of
Divestiture

AGENCY: Office of Government Ethics
(OGE).
ACTION: Final rule.

SUMMARY: This final rule makes effective
a proposed amendment to 5 CFR part
2634, which was published on
September 1, 1993, at 58 FR 46096—
46097. No changes are necessary, based
on the public comments which were
received. However, one minor technical
addition is being included for internal
consistency.

The rule amends subpart I of 5 CFR
part 2634, an interim rule on executive
branch financial disclosure. The
amendment exempts certain assets and
income from disclosure on confidential
financial disclosure reports.
Specifically, it eliminates the
requirement that confidential filers
disclose the existence of and income
from cash accounts in depository
institutions, money market mutual
funds and accounts, and U.S.
Government obligations and securities.

EFFECTIVE DATE: November 30, 1993.

FOR FURTHER INFORMATION CONTACT: G.
Sid Smith, Office of Government Ethics,
telephone (202) 523-5757, FAX (202)
523-6325.

SUPPLEMENTARY INFORMATION: Executive
branch employees who serve in
positions which are designated for filing
confidential financial disclosure reports
must, according to the current
requirements of subpart I of 5 CFR part
2634, disclose information about cash
accounts in depository institutions,
such as banks, savings and loan
associations, credit unions, and similar

depository financial institutions; money
market mutual funds and accounts; U.S.
Government obligations, including
Treasury bonds, bills, notes, and savings
bonds; and Government securities
issued by U.S. Government agencies.
However, for most confidential filers,
the disclosure of this information was
not considered by agencies to be critical
in assessing the possibility of conflicts
of interest. Furthermore, some concerns
had been expressed about privacy, and
disclosure of such information creates
extra work for both filers and agency
reviewing officials and could detract
from the effectiveness and limited
purpose of the confidential disclosure
program.

These concerns were communicated
to OGE by numerous confidential filers
and agency reviewing officials over the
eleven months between the time that
subpart I of 5 CFR part 2634 became
effective in October 1992, and the
publication of this proposed
amendment on September 1, 1993. Then
during the public comment period on
the proposed amendment, OGE received
eight letters from agencies and one from
a Federal employee, all very supportive
of the change. During the comment
period, OGE also received many phone
calls and 16 letters which, though not
directly responsive to this rulemaking,
criticized various aspects of the
confidential disclosure system,
including the subject matter of this
amendment.

One letter which commented on the
proposal suggested that we clarify
whether investment funds devoted to
Federal Government obligations would
be exempt from disclosure under the
amendment. We do not believe that any
modification to the amendment is
necessary; any fund or other investment
vehicle which is composed exclusively
of these obligations would be exempt,
since it is the underlying assets of a
fund with which financial disclosure is
concerned. Another comment letter
suggested that the exemption for
disclosure of Government securities
should not apply automatically to
employees of agencies which issue such
securities. However, since none of the
agencies which issue Government
securities commented on that matter, we
believe that it can be handled by
separate agency rules or policies
prohibiting such holdings or specially
requiring their disclosure, in accordance

with the appropriate procedures under
5 CFR part 2634 and part 2635.

The remaining comment letters were
either general statements in favor of the
amendment or suggesting that OGE
expand the scope of the amendment to
encompass other subject areas. Those
recommendations for additional
exemptions will be addressed by
separate future rulemaking, if necessary.

or internal consistency, we have
added the parenthetical phrase
“including both demand and time
deposits” to modify the phrase
“accounts in depository institutions” in
the text of the amendment to
§ 2634.907(a)(2)(i). This replicates the
language already contained in the text of
the proposed amendment to
§2634.907(a)(1)(i).

Accordingly, this rule amerids
§ 2634.907 of subpart I of 5 CFR,
effective November 30, 1993, to exempt
all confidential filers from the
requirement to disclose the specific
assets detailed in the first paragraph of
this Supplementary Information
discussion, as well as the income
therefrom. The Office of Government
Ethics will also make conforming
modifications to the SF 450 (Executive
Branch Personnel Confidential
Financial Disclosure Report), subject to
Office of Management and Budget
paperwork approval and General
Services Administration standard form
approval. If an agency finds that
disclosure of the information which this
rule eliminates for confidential filers is
nonetheless necessary for an effective
confidential disclosure system within
that agency because of its mission or
other special circumstances, it may seek
approval from OGE, pursuant to
§2634.901(b) of subpart I of 5 CFR, for
a supplemental reporting requirement,
to include any or all of these elements
for its employees.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(d), as
Director of the Office of Government
Ethics, I find good cause for waiving the
30-day delayed effective date as to this
final rule amendment. The Office of
Government Ethics already published a
notice of this amendment as a proposed
rule at 58 FR 46096—46097 (September
1, 1993) and received highly favorable
comments on it. As a result, OGE is
making only one technical clarification
of the amendment, as proposed, for
consistency in adopting it as final. In
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addition, this amendment relieves the
burden of confidential reporting as to
the items identified for removal. It is
important that this relief be provided
promptly and, if possible, in time for the
January 1, 1994 cut-off for inclusion in
the 1994 edition of OGE's part of
volume 5 of the Cade of Federal
Regulations.
Executive Order 12866

In promulgating this final rule
amendment to the executive branch-
wide Government financial disclosure
reliulation. the Office of Government
Ethics has adhered to the regulatory
philosophy and the applicable
prineiples of regulation set forth in
section 1 of Executive Order 12866,
Regulatory Planning and Review. This
amendment has not been reviewed by
the Office of Management and Budget
under that Executive order, as it is not
deemed “significant.”
Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this amendment to the
interim rule will not have a significant
economic impact on a substantial
number of small entities because it will
affect only Federal executive branch
agencies and employees.

Paperwork Reduction Act

The Paperwork Reduction Act (5
U.S.C. chapter 35) does not apply to this
amendment to the interim rule because
the amendment does not contain any
additional information collection
requirements which require the
approval of the Office of Management
and Budget.

List of Subjects in 5 CFR Part 2634

Administrative practice and
procedure, Certificates of divestiture,
Conflict of interests, Financial
disclosure, Government employees,
Penalties, Privacy, Reporting and
recordkeeping requirements, Trusts and
trustees.

Approved: November 19, 1983.

Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, for the reasens set forth
in the preamble, the Office of
Government Ethics is amending part
2634 of subchapter B of Chapter XVI of
title 5 of the Code of Federal
Regulations as follows:

PART 2634—[AMENDED]

1. The authority citation for part 2634
continues to read as follows:

Autherity: 5 U.S.C. App. (Bthics in
Government Act of 1978); 26 U1.S.C. 1043;

E.O. 12674, 54 FR 15159, 3 CFR, 1989 Comp..
p. 215, as modified by E.O. 12731, 55 FR
42547, 3 CFR, 1990 Comp., p. 306.

Subpart I—Confidential Financial
Disclosure Reports

2. Section 2634.907 is amended by

revising paragraphs (a)(1) and (a)(2) to
read as follows:

§2634.907 Report contents.

(ﬂ) LR

(1) Interests in property. All the
interests in property specified by
§ 2634.301, except:

(i) Accounts (including both demand
and time deposits) in depository
institutions, including banks, savings
and loan associations, credit unions,
and similar depository financial
institutions;

(ii) Money market mutual funds and
accounts;

(iii) U.S. Government obligations,
including Treasury bonds, bills, notes,
and savings bonds; and

(iv) Government securities issued by
U.S. Government agencies;

(2) Income. All the income items
specified by §2634.302, excetgt from:

(i) Accounts (including both demand
and time deposits) in depository
institutions, including banks, savings
and loan associations, credit unions,
and similar depository financial
institutions;

(ii) Money market mutual funds and
accounts;

(iii) U.S. Government abligations,
including Treasury bonds, bills, notes,
and savings bonds; and

(iv) Government securities issued by
U.S. Government agencies;

* * * * "

[FR Doc. 93-29322 Filed 11-29-93; 8:45 am)
BILLING CODE 6345-01-U

DEPARTMENT OF AGRICULTURE

Anlmal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 92-139-5]

Pine Shoot Beetle

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the pine
shoot bestle regulations by adding Cook,
Du Page, Iroquais, , AR
Livingston Counties, IL; De Kalb,
Delaware, and Grant Counties, IN;
Branch, Hillsdale, Lenawee,

Washtenaw, Jackson, Calhoun, Van
Buren, Wayne, Oakland, Macomb,
Genesee, Shiawassee, lonia, Montcalm,
Saginaw, Isabella, Midland, Tuscola,
and Allegan Counties, MI; Erie and
Knox Counties, OH; and Chautauqua,
Cattaraugus, Livingston, Wyoming,
Genesee, Ontario, Orleans, and Monroe
Counties, NY, to the list of quarantined
areas. This action is necessary on an
emergency basis to prevent the spread of
the pinegmot beetls, a highly
destructive pest of pine trees, into
noninfested areas of the United States.
We are also adding & new schedule of
methyl bromide fumigation treatments
to the list of treatments available for cut
pine Christmas trees that are to be
moved interstate from pine shoot beetle
quarantined areas.
DATES: Interim rule effective November
23, 1993. Consideration will be given
only to comments received on or before
January 31, 1994,
ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 92~
139-5. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690~
2817 to facilitate entry into the
comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Robert Foster, Assistant Operations
Officer, Plant Protection and
Quarantine, APHIS, USDA, room 642,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8247.

SUPPLEMENTARY INFORMATION:

Background

The pine shoot beetle is a highly
destructive pest of pine trees. The pine
shoot beetle can cause damage in weak
and dying trees, where reproduction
and immature stages of pine shoot
beetle occur, and in the new growth of
healthy trees. The “maturation feeding”
of young beetles takes the form of boring
up the center of pine shoots (usually of
the current year's growth), causing
stunted and distorted growth in the host
trees. The pine shoot beetle is also an
important vector of several diseases of

ine trees. Adults can fly at least 1

ilometer, and the wood, nursery stock,
and Christmas trees they infest are often
transported long distances. This pest
damages urban trees, and can cause
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economic losses to the timber,
Christmas tree, and nursery industries.

The regulations in 7 301.50
(referred to below as the regulations)
impose restrictions on the interstate
movement of regulated articles from

uarantined areas in order to prevent
the spread of the pine shoot beetle into
noninfested areas of the United States.
The regulations were established in a
document effective on November 13,
1992, and published in the Federal
Register on November 19, 1992 (57 FR
54492-54499, Docket No. 92-139-1). In
a document effective on January 19,
1993, and published in the Federal
Register on January 28, 1993, 1993 (58
FR 6346-6348, Docket No. 92-139-2),
we amended the regulations by adding
Will County, IL, to the list of
quarantined areas and by allowing all
pine nursery stock to be moved
interstate after cold treatment. In a
document effective and published in the
Federal Register on May 13, 1993 (58
FR 28333-28335, Docket No. 93-139-3),
we further amended the regulations by
adding Ingham County, MI, to the list of
quarantined areas; by removing
restrictions on logs and lumber, with
bark attached, of fir, larch, and spruce;
by relieving certain restrictions on the
interstate movement of logs and lumber
of pine; by adding pine stumps and pine
bark nuggets, including bark chips, to
the list of regulated articles; and by
providing for certification of certain
pine lings up to 36 inches high.
And, in a document effective and
published in the Federal Register on
June 29, 1993 (58 FR 34681-34683,
Docket No. 93-139-4), we further
amended the regulations by allowing
certain pine transplants to be certified
for interstate movement and by adding
5 counties in Indiana and 6 counties in
Michigan to the list of quarantined
areas,

Surveys recently conducted by State
and Federal inspectors revealed that
Cook, Du Page, Iroquois, Kankakee, and
Livingston Counties, IL; De Kalb,
Delaware, and Grant Counties, IN;
Branch, Hillsdale, Lenawee,
Washtenaw, Jackson, Calhoun, Van
Buren, Wayne, Oakland, Macomb,
Genesee, Shiawassee, Ionia, Montcalm,
Saginaw, Isabella, Midland, Tuscola,
and Allegan Counties, MI; Erie and
Knox Counties, OH; and Chautauqua,
Cattaraugus, Livingston, Wyoming,
Genesee, Ontario, Orleans, and Monroe
Counties, NY, are infested with the pine
shoot beetle. The regulations in
§301.50-3 provide that the
Administrator of the Animal and Plant
ljlealth Inspection Service (APHIS) will
list as a quarantined area each State, or
each portion of a State, in which the

pine shoot beetle has been found by an
inspector, in which the Administrator
has reason to believe the pine shoot
beetle is present, or that the
Administrator considers necessary to
regulate because of its inseparability for
quarantine enforcement purposes from
localities in which the pine shoot beetle
has been found.

In accordance with these criteria, we
are designating Cook, Du Page, Iroquois,
Kankakee, and Livingston Counties, IL:
De Kalb, Delaware, and Grant Counties,
IN; Branch, Hillsdale, Lenawee,
Washtenaw, Jackson, Calhoun, Van
Buren, Wayne, Oakland, Macomb,
Genesee, Shiawasses, Ionia, Montcalm,
Saginaw, Isabella, Midland, Tuscola,
and Allegan Counties, MI; Erie and
Knox Counties, OH; and Chautauqua,
Cattaraugus, Livingston, Wyoming,
Genesee, Ontario, Orleans, and Monroe
Counties, NY, as quarantined areas, and
adding them to the list of quarantined
areas provided in § 301.50-3(c).

We are also adding a new schedule of
methyl bromide fumigation treatments
for cut pine Christmas trees to the list
of treatments available under § 301.50~
10. Under the regulations, we require
certain regulated articles to be treated
for pine shoot beetle infestation in order
to be certified for interstate movement
from quarantined areas. Currently, we
allow both methyl bromide fumigation
and cold treatment for cut pine
Christmas trees. However, the intensity
of the currently listed methyl bromide
treatments causes premature needle fall
and effectively destroys the trees; they
can only be used as means of killing the
pine shoot beetle in unsold Christmas
trees as an alternative to chipping or
burning. Similarly, producers have
experienced premature needle fall
problems with the listed cold treatment.

Based on research conducted at the
APHIS Plant Protection and Quarantine
Hoboken Methods Development Center,
we believe the new methyl bromide
fumigation treatments effectively
eliminate pine shoot beetle infestations
in cut pine Christmas trees while
leaving the trees in saleable condition.
These treatments will, therefore, expand
markets for producers who have
infested trees in quarantined areas.
APHIS assumes no responsibility,
however, for damage to cut pine
Christmas trees due to any phytotoxic
effects of the methyl bromige

" treatments. We also recommend that

trees be cut at least 14 days prior to
treatment in order to reduce the
possibility of phytotoxic effects.

Accordingly, we are also eliminating
cut pine Christmas trees from the list of
regulated articles eligible for the already
listed methyl bromide fumigation

treatments under § 301.50-10(a).
Censidering that no cut pine tree
producers used these treatments due to
their destructive effects, we see no
reason to maintain them as treatment
options for cut pine Christmas trees.
Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency situation
exists that warrants publication of this
interim rule without prior opportunity
for public comment. Inmediate action is
necessary to prevent the pine shoot
beetle from spreading to noninfested
areas of the United States.

Immediate action is also necessary to
relieve unnecessarily burdensome
restrictions on pine Christmas tree
growers. Many growers in the newly
quarantined areas already have
negotiated 1993 sale contracts for their
trees. Others intend to sell a number of
their trees interstate this year. Without
the addition of the new schedule of
fumigation treatments, these growers
will have to divert to local markets or
destroy cut pine Christmas trees
originally intended for interstate
shipment, but now found to be infested
with the pine shoot beetle. With the
addition of the new fumigation
treatments, however, these growers will
be able to ship their infested trees
interstate after treatment and thus
experience only minimal economic
losses.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature, We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments,

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12866.

About 387 small nurseries and 594
Christmas tree farms are located in the
37 newly quarantined counties.

Most of the small nurseries in these
counties specialize in production of
deciduous landscape products.
However, some also produce rooted
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pine Christmas trees and pine nursery
stock. About 85 of these nurseries ship
approximately 30,000 rooted pine
Christmas trees and pine nursery stock
products interstate annually. If
inspected and found to be infested with
the pine shoot beetle, these trees and
nursery stock products either can be
diverted for sale within local markets or
cold treated before interstate shipment.
We estimate that about 3 per cent, or
900, of these rooted pine Christmas trees
and pine nursery stock Sroducts may be
found to be infested and thus would
need to be cold treated before being
shipped interstate.

e cold treatments for interstate
shipments of rooted pine Christmas
trees and pine nursery stock cost
producers between $3.10 and $12.50 per
plant. Per-unit treatment costs vary due
to tree size and treatment facility
capacity. So, as a result of this rule, we
expect that cold treatment costs could
increase annual expenditures of each of
the 85 small nurseries by $35 to $135.
Therefore, we anticipate that this
interim rule will have a negligible
economic impact on small nurseries
within the newly quarantined counties.

Most of the small Christmas tree farms
in these counties depend on the local
choose-and-cut market for their annual
sales and so will not be affected by this
rule. However, about 100 of these farms
ship approximately 650,000 cut pine
Christmas trees interstate annually. If
inspected and found to be infested with
the pine shoot beetle, these trees either
can be diverted for sale within local
markets or treated in accordance with
§ 301,50-10 before interstate shipment.
We estimate that about 3 per cent, or
19,500 of these cut pine Christmas trees
may be found to be infested and thus
would need to be treated before being
shlijpped interstate.

rior to this interim rule, the only
viable treatment option available to
farms wishing to ship infested cut pine
Christmas trees interstate was cold
treatment before shipment, at a cost of
approximately $15.40 per tree. This cost
makes interstate shipment of treated
trees impractical, as the average value of
a cut pine Christmas tree is only about
$13.

We believe, therefore, that farms
within the newly quarantined areas
wishing to ship infested trees interstate
will choose to employ one of the five
new fumigation treatments also
established by this rule, since each costs
only about $1 per tree. Using this cost,
we estimate that treatment costs will
increase the annual expenditures of
each of the 100 affected farms by about
$195. Therefore, we anticipate a
minimal economic impact on cut pine

Christmas tree farms in the new
quarantined areas as a result of this rule.
And, the new fumigation treatments
established in this rule will offer these
farmers inexpensive treatment
alternatives previously unavailable.

We are unable to quantify the
interstate movement from the 37 newly
quarantined counties of the other
regulated articles affected by this rule,
including pine logs, lumber, and pine
bark chips and nuggets. We have
determined, however, that these
counties import more of these articles
than they harvest or manufacture
themselves. Therefore, we anticipate
that this interim rule will have a
minimal economic impact on producers
of these regulated articles within the 37
newly quarantined counties.

Prior to this rule, approximately 27
farmers in the 55 already quarantined
counties produced annually about 6,505
cut pine Christmas trees that required
treatment in order to be shipped
interstate. But, as stated above, the
prohibitive costs of cold treatment
forced these producers to either divert
their infested trees to local markets or
destroy the trees. We expect that the
new fumigation treatments established
by this rule will allow these farmers to
market these 6,505 trees outside of the
quarantined counties at a treatment cost
of only about $1 per tree. Again
assuming an average price of $13 per
tree, we estimate that use of the new
treatments could result in an
approximate net sales increase of about
$2911 per farmer in the counties
quarantined prior to this rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB), and there are no new
requirements. The assigned OMB
control number is 0579-0088.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for the
conclusion that the treatment of cut
pine Christmas trees, under the
conditions specified in this rule, will
not present a risk of introducing or
disseminating plant pests and will not
have a significant impact on the quality
of the human environment. Based on
the finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement will not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with:

(1) The National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.),

(2) Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR Parts 1500-1508),

(3) USDA Regulations Implementing
NEPA (7 CFR Part 1b), and

(4) APHIS Guidelines Implementing
NEPA (44 FR 50381-50384, August 28,
1979, and 44 FR 51272-51274, August
31, 1979).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. In addition,
copies may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

List of Subjects in 7 CFR Part 301
Agricultural commodities, Plant
diseases and gests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended to read as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
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Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff, 161, 162, and 164-167; 7 CFR 217,
2.51, and 371.2(c).

2.In § 301.50-3, paragraph (c), under
Ilinois, Indiana, Michigan, New York,
and Ohio, new counties are added, in
alphabetical order, to read as follows:

§301-50.3 Quarantined areas.

(c)* * *
Ilinois

Cook. The entire county.
Du Page. The entire county.
Iroquois. The entire county.

» - * * -

Kankakee. The entire county.
Livingston. The entire county.

- - - - -
Indiana
- 3 E - -

De Kalb. The entire county.
Delaware. The entire county.

Branch. The entire county.
Calhoun. The entire county.

- - L L -

Genesee. The entire county.

Hillsdale. The entire county. _

lonia. The entire county.

Isabella. The entire county.

Jackson. The entire county.
* - - - -

Lenawee. The entire county.
- L - - -

Macomb. The entire county.
Midland. The entire county.

Montcalm. The entire county,
Ockland. The entire county,
Saginaw. The entire county.
Shiawassee. The entire county.

" * * * -

Tuscola. The entire county.
Van Buren. The entire county.
Washtenaw. The entire county.
Wayne. The entire county.

Monroe. The entire county.

- - * - »
Ontario. The entire county.
Orleans. The entire county.
Wyoming. The entire county.

Ohio

- * - - L]

Erie. The entire county.

Knox. The entire county,

- - - - -

§301.50-10 [Amended])

3. In § 301.50-10, paragraph (a) is
amended by removing the phrase “pine
stumps, and pine Christmas trees,” and
adding “‘and pine stumps,” in its place,
and removing the phrase “stumps, and
trees” and adding “and stumps” in its
place.

4. In § 301.50-10, a new paragraph (c)
is added to read as follows:

§301.50-10 Treatments.

L - - A - L -~ - - -

Grant. The entire county. New York (c) Any one of these fumigation
" A 4 v ¥ Cattaraugus. The entire county. treatments is authorized for use on cut

i Chautauqua. The entire county. pine Christmas trees. Cut pine
Michigan g A R A Christmas trees may be treated with

Allegan. The entire county. Genesee. The entire county. methyl bromide at normal atmospheric
k- . & ® » Livingston. The entire county. pressure as follows:

Dosage: Concentration readings: ounces per 1000
Temperature pounds per Eme feet
1000 feet 20br | 30tr | 35nm | 40h

40-49 °F 4.0 4.0 57 - — 48
50-69 °F 4.0 35 57 — 48 —
50-59 °F 35 40 50 - —_ 42
60 °F+ 40 3.0 57 48 — —
60 °F+ 3.0 4.0 43 — — 36

NOTE: APHIS assumes no responsibility for damage to cut pine Christmas trees due to possible phyltotoxic effects of these treatments. Trees

should be cut at least 14 days before treatment to

Done in Washington, DC, this 23rd day of
November 1993,

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

[FR Doc. 93-29252 Filed 11-20-93; 8:45 am]
BILLING CODE 3410-3¢4-P

7 CFR Part 301
[Docket 81-155-9]

Mediterranean Fruit Fly; Addition to
the Quarantined Areas; Treatments

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
Mediterranean fruit fly regulations by
expanding the previously quarantined
areas of Los Angeles and Orange

the possibility of phytotoxic effects.

Counties, CA, and Los Angeles and San
Bernardino Counties, CA, and by adding
three treatments for regulated citrus
fruit. These actions are necessary on an
emergency basis to prevent the spread of
the Mediterranean guit fly into
noninfested areas of the United States
and to lessen the restrictions on the
interstate movements of regulated
articles for which treatments are added.

DATES: Interim rule effective November
22, 1993. Consideration will be given
only to comments received on or before
January 31, 1994,

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 91—
155-9. Comments received may be
inspected at USDA, room 1141, South

Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690~
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,
Plant Protection and Quarantine,
APHIS, USDA, room 640, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8247.

SUPPLEMENTARY INFORMATION:

Background

The Mediterranean fruit fly, Ceratitis
capitata (Wiedemann), is one of the
world’s most destructive pests of
numerous fruits and vegetables. The
Mediterranean fruit fly (Medfly) can
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cause serious economic losses. Heavy
infestations can cause complete loss of
crops, and losses of 25 to 50 percent are
not uncommon. The short life cycle of
this pest permits the rapid development
of serious outbreaks.

We established the Mediterranean
fruit fly regulations (7 CFR 301.78
through 301.78-10; referred to below as
the regulations), and quarantined the
Hancock Park area of Los Angeles
County, CA, in an interim rule effective
on November 5, 1991, and published in
the Federal Register on November 13,
1991 (56 FR 57573-57579, Docket No.
91-155). The regulations impose
restrictions on the interstate movement
of regulated articles from quarantined
areas in order to prevent the spread of
the Medfly to noninfested areas of the
United States. We have published a
series of interim rules amending these
regulations by adding or removing
certain portions of Los Angeles, Santa
Clara, Orange, San Bernardino, and San
Diego Counties, CA, from the list of
quarantined areas. Amendments
affecting California were made effective
on September 10, and November 12,
1992; and on January 19, July 16,
August 3, September 22, and October
14, 1993 (57 FR 42485-42486, Docket
No. 91-155-2; 57 FR 54166-54169,
Docket No, 91-155-3; 58 FR 6343-6346,
Docket No. 91-155-4; 58 FR 39123-
39124, Docket No. 91-155~5; 58 FR
42489-42491, Docket No. 91-155-6; 58
FR 49186-49190, Docket No. 91-155~7;
and 58 FR 53105-53109, Docket No. 91—
155-8).

Recent trapping surveys by inspectors
of California State and county agencies
and by inspectors of the Animal and
Plant Health Inspection Service (APHIS)
have revealed that additional
infestations of Medfly have been
discovered in the South Central Los
Angeles, La Puente, and East Los
Angeles areas in Los Angeles County,
CA, and a portion of the Los Serranos
area in San Bernardino County, CA.

The regulations in § 301.78-3 provide
that the Administrator of APHIS will list
as a quarantined area each State, or each
portion of a State, in which the Medfly
has been found by an inspector, in
which the Administrator has reason to
believe that the Medfly is present, or
that the Administrator considers
necessary to regulate because of its
inseparability for quarantine
enforcement purposes from localities in
which the Medfly has been found.

In accordance with these criteria and
the recent Medfly findings described
above, we are amending § 301.78-3 by
expanding the area that extends through
both Los Angeles and San Bernardino
Counties with the addition of an area of

approximately 29 square miles in the
Los Serranos area in San Bernardino
County and by expanding the area
which extends through both Los
Angeles and Orange Counties with the
addition of an area of approximately 58
square milés in the Soutg Central, La
Puente, and East Los Angeles areas in
Los Angeles County. The quarantined
areas as revised are as follows:

Los Angeles and Orange Counties

That portion of the counties beginning
at the intersection of the Angeles
National Forest boundary and Sage Hill
Road; then north along an imaginary
line to its intersection with Brown
Mountain Road at Millard Campground;
then west along Brown Mountain Road
to its intersection with El Prieto Road;
then southwest along El Prieto Road to
its intersection with the Pasadena City
Limits; then north and west along the
Pasadena City Limits to the La Canada
Flintridge City Limits; then west and
south along the La Canada Flintridge
City Limits to Foothill Boulevard; then
northwest along Foothill Boulevard to
its intersection with La Crescenta
Avenue; then south along La Crescenta
Avenue to its intersection with Shirley
Jean Street; then southwest along an
imaginary line to the end of Allen
Avenue; then southwest along Allen
Avenue to its intersection with
Mountain Street; then northwest along
Mountain Street to its intersection with
Sunset Canyon Drive; then northwest
along Sunset Canyon Drive to its
intersection with Olive Avenue; then
southwest along Olive Avenue to its
intersection with Barham Boulevard;
then south along Barham Boulevard to
its intersection with State Highway 101;
then southeast along State Highway 101
to its intersection with Highland
Avenue; then south along Highland
Avenue to its intersection with Sunset
Boulevard; then west along Sunset
Boulevard to its intersection with La
Cienega Boulevard; then south along La
Cienega Boulevard to its intersection
with Washington Boulevard; then
southwest along Washington Boulevard
to its intersection with Culver
Boulevard; then southwest along Culver
Boulevard to its intersection with Vista
Del Mar; then southeast along Vista Del
Mar to its intersection with Rosecrans
Avenue; then east along Rosecrans
Avenue to its intersection with Prairie
Avenue; then south along Prairie
Avenue to its intersection with State
Highway 91; then east along State
Highway 91 to its intersection with
Paramount Boulevard; then south on
Paramount Boulevard to its intersection
with Carson Street; then east on Carson
Street to its intersection with Lakewood

Boulevard; then south on Lakewood
Boulevard to its intersection with
Willow Street; then east on Willow
Street to its intersection with Katella
Avenue; then east along Katella Avenue
to its intersection with Valley View
Street; then south along Valley View
Street to its intersection with Bolsa
Chica Road; then south along Bolsa
Chica Road to its intersection with Bolsa
Chica Street; then south along Bolsa
Chica Street to its intersection with Los
Patos Avenue; then southeast along an
imaginary line to the intersection of East
Garden Grove Wintersburg Channel and
the Bolsa Chica Ecological Reserve
boundary; then southeast along the
Bolsa Chica Ecological Reserve
boundary to its intersection with Ellis
Avenue; then east along Ellis Avenue to
its intersection with Edwards Street;
then south along Edwards Street to its
intersection with Garfield Avenue; then
east along Garfield Avenue to its
intersection with North Golden West
Street; then south along North Golden
West Street to its intersection with
Yorktown Avenue; then east along
Yorktown Avenue to its intersection
with Main Street; then south along Main
Street to its intersection with Adams
Avenue; then, east along Adams Avenue
to its intersection with Fairview Road;
then north along Fairview Road to its
intersection with Interstate Highway
405; then east and south along Interstate
Highway 405 to its intersection with
Culver Drive; then northeast along
Culver Drive to its intersection with
Walnut Avenue; then northwest along
Walnut Avenue to its intersection with
Jamboree Road; then northeast along
Jamboree Road to its intersection with
Tustin Ranch Road; then west along
Tustin Ranch Road to its intersection
with Pioneer Way; then north along
Pioneer Way to its intersection with
Pioneer Road; then, northwest on
Pioneer Road to its intersection with
Foothill Boulevard; then northwest
along Foothill Boulevard to its
intersection with Old Foothill
Boulevard; then northwest on Old
Foothill Boulevard to its intersection
with Hewes Street; then north on Hewes
Street to its intersection with Chapman
Avenue; then west along Chapman
Avenue to its intersection with West
Street; then north along West Street to
its intersection with Katella Avenue;
then west along Katella Avenue to its
intersection with Western Avenue; then
north along Western Avenue to its
intersection with Commonwealth
Avenue; then east along Commonwealth
Avenue to its intersection with Beach
Boulevard; then north along Beach
Boulevard to its intersection with La
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Mirada Boulevard; then northwest and
north along La Mirada Boulevard to its
intersection with Colima Road; then
northeast on Colima Road to its
intersection with Azusa Avenue; then
north along Azusa Avenue to its .
intersection with Amar Road; then east
along Amar Road to its intersection with
Temple Avenue; then northeast along
Temple Avenue to its intersection with
the Walnut City Limits; then north and
northeast along the Walnut City Limits
to the Forest Lawn Memorial Park,
Covina Hills, boundary; then northeast
along that boundary to Interstate
Highway 10; then east along Interstate
Highway 10 to its intersection with
Interstate Highway 210; then northwest
along Interstate Highway 210 to its
intersection with San Dimas Avenue;
then east and north along San Dimas
Avenue to its intersection with Foothill
Boulevard; then west along Foothill
Boulevard to its intersection with Alosta
Avenue; then west along Alosta Avenue
to its intersection with Foothill
Boulevard; then west along Foothill
Boulevard to its intersection with Azusa
Avenue; then north along Azusa Avenue
to its intersection with San Gabriel
Canyon Road; then due north along an
imaginary line to its intersection with
the Angeles National Forest boundary;
then west along this boundary to the
point of beginning.

Los Angeles and San Bernardino
Counties

That portion of the counties beginning
at the intersection of College Way and
State Highway 30 (Base Line Road); then
east along State Highway 30 to its
intersection with Carnelian Street; then
south along Camelian Street to its
intersection with Vineyard Avenue;
then south along Vineyard Avenue to its
intersection witi Holt Boulevard; then
west along Holt Boulevard to its
intersection with Grove Avenue; then
south along Grove Avenue to its
intersection with Mission Boulevard;
then southeast along Mission Boulevard
to its intersection with Vineyard
Avenue; then south along Vineyard
Avenue to its intersection with
Riverside Drive; then west along
Riverside Drive to its intersegtion with
Walker Avenue; then south along
Walker Avenue to its intersection with
Eucalyptus Avenue; then west along
Eucalyptus Avenue to its intersection
with State Highway 83 (Euclid Avenue);
then south along State Highway 83 to its
intersection with State Highway 71;
then southwest from this intersection,
along an imaginary line to the northern
intersection of the Yorba Linda City
Limits and the San Bernardino County
line; then northwest and north along the

San Bernardino County line to its
intersection with State Highway 60;
then east along Highway 60 to its
intersection with Garey Avenue; then
north along Garey Avenue to its
intersection with College Way; then
northeast along College Way to the point

of beginning.
Treatments

We are also amending § 301.78~-10 of
the regulations, which sets forth
treatments for certain regulated articles,
by adding additional treatments for
citrus fruit. Under the regulations, a
regulated article from a quarantined area
is eligible for interstate movement
pursuant to a certificate if, among other
things, it has been treated in accordance
with § 301.78-10 of the regulations, and
is eligible for interstate movement with
a limited permit if it is moving under
certain conditions to a specified
destination for the treatment. Based on
research, it has been determined that
there are three additional treatments for
citrus fruit that are adequate to destroy
the Mediterranean fruit fly. These
treatments are as follows:

Regulated Citrus Fruit That Has Been
Harvested

(1) Fumigation with methyl bromide
at normal atmospheric pressure with 32
g/m3 (2 pounds per 1000 cubic feet) for
3%z hours at 21 °C. (70 °F.) or above.

Note: Some varieties of fruit may be
injured by methyl bromide exposure.
Shippers should test treat before making
commercial shipments.

(2) Fumigation plus refrigeration:
Fumigation with methyl bromide at
normal atmospheric pressure with 32 g/
m3 (2 pounds per 1000 cubic feet) at 21
°C. (70 °F.) or above.

F

tion ex-

posure
time

Refrigeration

2 hours | 4 days at 0.55 to 0.7 °C. (33 to 37
°F.); or 11 days at 3.33 t0 8.3 °C.
(38 to 47 °F.).

4 days at 1.11 to 4.44 °C. (34 to 40
°F.); or 6 days at 5.0 to 8.33 °C.
(41 to 47 °F.); or 10 days at 8.88
to 13.33 °C. (48 to 56 °F.).

3 days at 6.11 10 8.33 °C. (43 to 47
°F.); or 6 days at 9.88 to 13.33
°C. (48 to 56 °F.).

2%
hours.

3 hours

Note: Some varieties of fruit may be
injured by methyl bromide exposure.
Shippers should test treat before making
commercial shipments.

Time lapse between fumigation and
start of cooling not to exceed 24 hours.
Chamber load not to exceed 80 percent
of volume.

(3) Cold treatment: 10 days at 0 °C. (32
°F.) or below; or 11 days at 0.55 °C. (33
°F.) or below; 12 days at 1.11 °C (34 °F.)
or below: 14 days at 1.66 °C. (35 °F.) or
below; or 16 days at 2.22 °C. (36 °F.) or
below.

Adding these treatments relieves
unnecessary restrictions by allowing the
interstate movement of citrus fruit from
quarantined areas in those instances
where the risk of spreading the pest to
noninfested areas can be eliminated.
Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the Mediterranean
fruit fly from spreading to noninfested
areas of the United States. Inmediate
action is also necessary to prevent
economic losses to shippers who,
without the treatments added by this
rule, would be unable to move their
harvested citrus fruit interstate.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12866. Based on information compiled
by the Department, we have determined
that this rule:

(1) Will have an effect on the
economy of less than $100 million;

(2) Will not adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; ‘

(4) Will not alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or rights and obligations of
recipients thereof; and

(55) Will not raise novel legal or policy
issues arising out of legal mandates, the
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President’s priorities, or principles set
forth in Executive Order 12866.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

This interim rule affects the interstate
movement of regulated articles from the
South Central Los Angeles, La Puente,
and East Los Angeles areas of Los
Angeles County, CA, and the Los
Serranos area of San Bernardino County,
CA. There are approximately 1,554
small entities that could be affected,
including 501 fruit sellers, 55 nurseries,
356 distributor/wholesalers, 8 growers,
9 swapmeets, 1 certified farmers market,
575 vendors, 4 community gardens, and
35 food banks.

These small entities comprise less
than 1 percent of the total number of
similar small entities operating in the
State of California. In addition, most of
these small entities sell regulated
articles primarily for local intrastate, not
interstate, movement and the sale of
these articles would not be affected by
this interim regulation.

In the new quarantined areas in Los
Angeles, Orange, and San Bernardino
Counties, the effect on those few small
entities that do move regulated articles
interstate from parts of the quarantined
areas will be minimized by the
availability of various treatments that, in
most cases, will allow these small
entities to move regulated articles
interstate with very little additional
cost. Also, many of these entities sell
other items in addition to the regulated
articles so that the effect, if any, of this
regulation on these entities should be
minimal. Further, the number of
affected entities is small compared with
the thousands of small entities that
move these articles interstate from
nonquarantined areas in California and
other States.

Moreover, the conditions in the
Mediterranean fruit fly regulations and
treatments in the Plant Protection and
Quarantine Treatment Manual,
incorporated by reference in the
regulations, allow interstate movement
of most articles without significant
added costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to

Executive Order 12372, which requires
intergovernmental consultation with

State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for our
conclusion that implementation of
integrated pest management to achieve
eradication of the Medfly would not
have a significant impact on human
health and the natural environment.

The environmental assessment and
finding of no significant imlﬁact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1069 (NEPA) (42 U.S.C. 4321 et seq.), (2)
Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR Parts 1500-1508), (3)
USDA Regulations Implementing NEPA
(7 CFR part 1b), and (4) APHIS
Guidelines Implementing NEPA (44 FR
50381-50384, August 28, 1979, and 44
FR 51272-51274, August 31, 1979).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW, Washington, DC, between
8 a.m. and 4:30 p.m., Monday through.
Friday, except holidays. In addition,
copies may be obtained by writing to the
individual listed under “FOR FURTHER
INFORMATION CONTACT.”

Paperwork Reduction Act

The information collection and
recordkeeping requirements contained
in Subpart 301.78 have been approved
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.) under OMB control number
0579-0088.

List of Subjects in 7 CFR Part 301

Agricultural commedities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for 7 CFR
part 301 continues to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff: 161, 162, and 164-167; 7 CFR 217,
2.51, and 371.2(c).

2. In § 301.78-3, paragraph (c), the
designation of the quarantined areas are
amended by revising the entry for Los
Angeles and Orange Counties, and the
entry for Los Angeles and San
Bernardino Counties, as follows:

§301.78-3 Quarantined areas.
- -

(c). L

California

* * * * L

Los Angeles and Orange Counties. That
portion of the counties beginning at the
intersection of the Angeles National Forest
boundary and Sage Hill Road; then north
from the intersection along an imaginary line
to its intersection with Brown Mountain
Road at Millard Campground; then west
along Brown Mountain Road to its
intersection with El Prieto Road; then
southwest along El Prieto Road to its
intersection with the Pasadena City Limits;
then north and west along the Pasadena City
limits to its intersection with the La Canada
Flintridge City Limits; then west and south
along the La Canada Flintridge City Limits to
its intersection with Foothill Boulevard; then
northwest along Foothill Boulevard to its
intersection with La Crescenta Avenue; then
south along La Crescenta Avenue to its
intersection with Shirley Jean Street; then
southwest from this intersection along an
imaginary line to the end of Allen Avenue;
then southwest along Allen Avenue to its
intersection with Mountain Street; then
northwest along Mountain Street to its
intersection with Sunset Canyon Drive; then
northwest along Sunset Canyon Drive to its
intersection with Olive Avenue; then
southwest along Olive Avenue to its
intersection with Barham Boulevard; then
south along Barham Boulevard to its
intersection with State Highway 101; then
southeast along State Highway 101 to its
intersection with Highland Avenue; then
south along Highland Avenue to its
intersection with Sunset Boulevard; then
west along Sunset Boulevard to its
intersection with La Cienega Boulevard; then
south along ka Cienega Boulevard to its
intersection with Washingfon Boulevard;
then southwest along Washington Boulevard
to its intersection with Culver Boulevard;
then southwest along Culver Boulevard to its
intersection with Vista Del Mar; then
southeast along Vista Del Mar to its
intersection with Rosecrans Avenue; then
east along Rosecrans Avenue to its
intersection with Prairie Avenue; then south
along Prairie Avenue to its intersection with
State Highway 91; then east along State
Highway 91 to its intersection with
Paramount Boulevard; then south on
Paramount Boulevard to its intersection with
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Carson Street; then east on Carson Street to
its intersection with Lakewood Boulevard;
then south on Lakewood Boulevard to its
intersection with Willow Street; then east on
Willow Street to its intersection with Katella
Avenue; then east along Katella Avenue to its
intersection with Valley View Street; then,
south along Valley View Street to its
intersection with Bolsa Chica Road; then,
south along Bolsa Chica road to its
intersection with Bolsa Chica Street; then,
south along Bolsa Chica Street to its
intersection with Los Patos Avenue; then,
southeast from this intersection along an
imaginary line to the intersection of East
Garden Grove Wintersburg Channel and the
Bolsa Chica Ecological Reserve boundary;
then, southeast along the Bolsa Chica
Ecological Reserve boundary to its
intersection with Ellis Avenue; then, east
along Ellis Avenue to its intersection with
Edwards Street; then, south along Edwards
Street to its intersection with Garfield
Avenue; then, east along Garfield Avenue to
its intersection with North Golden West
Street; then, south along North Golden West
Street to its intersection with Yorktown
Avenue; then, east along Yorktown Avenue
to its intersection with Main Street; then,
south along Main Street to its intersection
with Adams Avenue; then, east along Adams
Avenue to its intersection with Fairview
Road; then, north along Fairview Road to its
intersection with Interstate Highway 405;
then, east and south along Interstate Highway
405 to its intersection with Culver Drive;
then, northeast along Culver Drive to its
intersection with Walnut Avenue; then,
northwest along Walnut Avenue to its
intersection with Jamboree Road; then,
northeast along Jamboree Road to its
intersection with Tustin Ranch Road; then,
west along Tustin Ranch Road to its
intersection with Pioneer Way; then, north
along Pioneer Way to its intersection with
Pioneer Road; then, northwest on Pioneer
Road to its intersection with Foothill
Boulevard; then, northwest along Foothill
Boulevard to its intersection with Old
Foothill Boulevard; then, northwest on Old
Foothill Boulevard to its intersection with
Hewes Street; then, north on Hewes Street to
its intersection with Chapman Avenue; then,
west along Chapman Avenue to its
intersection with West Street; then, north
along West Street to its intersection with
Katella Avenue; then west along Katella
Avenue to its intersection with Western
Avenue; then north on Western Avenue to its
intersection with Commonwealth Avenue;
then east on Commonwealth Avenue to its
intersection with Beach Boulevard; then
north on Beach Boulevard to its intersection
with La Mirada Boulevard; then northwest
and north on La Mirada Boulevard to its
intersection with Colima Road; then
northeast on Colima Road to its intersection
with Azusa Avenue; then north along Azusa
Avenue to its intersection with Amar Road;
then east along Amar Road to its intersection
with Temple Avenue; then northeast along
Temple Avenue to its intersection with the
Walnut City Limits; then north and northeast
along the Walnut City Limits to the Forest
Lawn Memorial Park, Covina Hills,
boundary; then northeast along that

boundary to Interstate Highway 10; then east
along Interstate Highway 10 to its
intersection with Interstate Highway 210;
then northwest along Interstate Highway 210
to its intersection with San Dimas Avenue;
then east and north along San Dimas Avenue
to its intersection with Foothill Boulevard;
then west along Foothill Boulevard to its
intersection with Alosta Avenue; then west
along Alosta Avenue to its intersection with
Foothill Boulevard; then west along Foothill
Boulevard to its intersection with Azusa
Avenue; then north along Azusa Avenue to
its intersection with San Gabriel Canyon
Road; then due north from the intersection
along an imaginary line to its intersection
with the Angeles National Forest boundary;
then west along the boundary to the point of
beginning,

Los 'Angeles and San Bernardino Counties.
That portion of the counties beginning at the
intersection of College Way and State
Highway 30 (Base Line Road); then east along
State Highway 30 to its intersection with
Carnelian Street; then south along Carnelian
Street to its intersection with Vineyard
Avenue; then south along Vineyard Avenue
to its intersection with Holt Boulevard; then
west along Holt Boulevard to its intersection
with Grove Avenue; then south along Grove
Avenue to its intersection with Mission
Boulevard; then southeast along Mission
Boulevard to its intersection with Vineyard
Avenue; then south along Vineyard Avenue
to its intersection with Riverside Drive; then
west along Riverside Drive to its intersection
with Walker Avenue; then south along
Walker Avenue to its intersection with
Eucalyptus Avenue; then west along
Eucalyptus Avenue to its intersection with
State Highway 83 (Euclid Avenue); then
south along State Highway 83 to its
intersection with State Highway 71; then
southwest from this intersection, along an
imaginary line to the northern intersection of
the Yorba Linda City Limits and the San
Bernardino County line; then northwest and
north along the San Bernardino County line
to its intersection with State Highway 60;
then east along Highway 60 to its intersection
with Garey Avenue; then north along Garey
Avenue to its intersection with College Way;
then northeast along College Way to the point
of beginning.

* ® * * *

3. In § 301.78-10, paragraphs (b) and
(c), are redesignated as paragraphs (c)
and (d), and a new paragraph (b) is
added to read as follows:

§301.78-10 Treatments
* * - * -

(b) Regulated citrus fruit that has been
harvested. (1) Fumigation with methyl
bromide at normal atmospheric pressure
with 32 g/m3 (2 pounds per 1000 cubic
feet) for 312 hours at 21 °C. (70 °F.) or
above.

Note: Some varieties of fruit may be
injured by methyl bromide exposure.
Shippers should test treat before making
commercial shipments.

(2) Fumigation plus refrigeration:
Fumigation with methyl bromide at

normal atmospheric pressure with 32 g/
m3 (2 pounds per 1000 cubic feet) at 21
°C. (70 °F.) or above.

Fumigation
exposure
time

Refrigeration

4 days at 0.55 to 0.7 °C. (33 to
37 °F.); or 11 days at 3.33 to
8.3 °C. (38 to 47 °F.).

4 days at 1.11 t0 4.44 °C. (34 to
40 °F.); or 6 days at 5.0 to
8.33 °C. (41 to 47 °F.); or 10
days at 8.88 to 13.33 °C. (48
to 56 °F.).

3 days at 6.11 t0 8.33 °C. (43 to
47 °F.); or 6 days at 9.88 to
13.33 °C. (48 to 56 °F.).

Note: Some varieties of fruit may be
injured by methyl bromide exposure.
Shippers should test treat before making
commercial shipments.

Time lapse between fumigation and
start of cooling not to exceed 24 hours.
Chamber load not to exceed 80 percent
of volume.

(3) Cold treatment: 10 days at 0 °C. (32
°F.) or below; or 11 days at 0.55 °C. (33
°F.) or below; 12 days at 1.11 °C (34 °F.)
or below: 14 days at 1.66 °C. (35 °F.) or
below; or 16 days at 2.22 °C. (36 °F.) or
below.

L * * * *

Done in Washington, DC, this 22nd day of

November 1993.

Patricia Jensen,

Deputy Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 93-29253 Filed 11-29-93; 8:45 am]
BILLING CODE 3410-34-p"

Agricultural Marketing Service

7 CFR Part 1096
[DA-93-31]
Milk in the Greater Louisiana Marketing

Area; Suspension of Certain
Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Suspension of rule.

SUMMARY: This action suspends certain
portions of a provision of the Greater
Louisiana Federal milk marketing order
(Order 96), beginning November 1993
and continuing through May 1995, The
action will allow a plant that qualifies
as a pool plant under Order 96 to retain
its pool status regardless of whether a
greater proportion of its route
disposition is made in another order
marketing area in succeeding months.
The suspension was requested by Mid-
America Dairymen, Inc. (Mid-America),
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on behalf of Southern Milk Sales (SMS).
The action is necessary to assure that
producer milk which historically has
been associated with the market will
continue to be pooled under the order.
EFFECTIVE DATES: November 1, 1993,
through May 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 200906456, (202) 690-1932.
SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Suspension:
Issued October 15, 1993; published
October 22, 1993 (58 FR 54530).

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action will lessen the regulatory
impact of the order on certain milk
handlers and will ensure that dairy
farmers will continue to have their milk
priced under the order with which they
have historically been associated and
thereby receive the benefits that accrue
from such pricing.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule also has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action in not
intended to have a retroactive effect,
and it will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the rule.

The Agricultural Marketing
Agreement Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,

vided a bill in equity is filed not
ater than 20 days after the date of the
entry of the ruling.

Notice of proposed rulemaking was
published in the Federal Register on
October 22, 1993 [58 FR 54530},
concerning a proposed suspension of
certain provisions of the order.
Interested persons were afforded
opportunity to file written data, views,
and arguments thereon. One comment
was submitted in support of the action.

After consideration of all relevant
material, including the proposal in the
notice, the comments received, and
other available information, it is hereby
found and determined that for the
months of November 1993 through May
1995 the following provisions of the
order do not tend to effectuate the
declared policy of the Act:

In § 1096.7(d)(3), the words “until the
third consecutive month in which a
greater proportion of such route
disposition is made in such other
marketing area™.

Statement of Consideration

This action will suspend for the
menths of November 1993 through May
1995 a part of the pool plant definition
which requires that plants having
greater route disposition in another
marketing area for three consecutive
months be considered as pool plants
under the other order.

According to Mid-America, SMS
historically has pooled milk on the
Greater Louisiana marketing order
through sales to Guth Dairy, a pool
distributing plant located in Lake
Charles, Louisiana. Mid-America stated
that Guth Dairy recently was awarded
school milk contracts in Houston,
Texas, and that, as a result, a greater
portion of the plant’s packaged milk
sales will be distributed in the Texas
marketing order, causing the plant to
switch regulation from Order 96 to the
Texas marketing order.

Mid-America pointed out that for the
twelve-month period ending August
1993 the Texas order blend price at Lake
Charles averaged 63 cents per-
hundredweight less than the Greater
Louisiana Federal order blend price at
Lake Charles. The proponent stressed
that producers supplying milk to Guth
Dairy and pooled on the Greater
Louisiana order could not continue to
afford to supply milk to Guth Dairy if
Guth Dairy became regulated under the
Texas order. Likewise, Guth Dairy could
not afford to pay 63 cents more to
producers to compete with other
handlers in the Greater Louisiana
marketing area for a supply of milk.

In recent months, the gisparity in
blend prices has increased even more

than the 12-month average. In August
and September 1993, for example, the
blend price per hundredweight under
the Greater Louisiana order was $1.15
and $1.00, respectively, higher than the
Texas order's blend price at the Lake
Charles, Louisiana, locatien. In view of
the price disparity between the two
orders, the fact that Guth Dairy is
located within the Greater Louisiana
marketing area, the historical
association of the dairy farmers
supplying this plant with Order 96, and

- the lack of any opposition to the

pro 1, it is appropriate to suspend
the language that would cause the plant
to shift to the Texas order.

It is hereby found and determined
that thirty days’ notice of the effective
date hereof is impractical, unnecessary,
and contrary to the public interest in
that:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing area;

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) Netice of proposed rulemaking
was given interested parties, and they
were afforded opportunity to file written
data, views, or arguments concerning
this suspension.

Therefore, good cause exists for
making this order effective November 1,
1993.

List of Subjects in 7 CFR Part 1096

Milk marketing orders.

For the reasons set forth in the
preamble, title 7 part 1096 is amended
as follows:

PART 1096—MILK IN THE GREATER
LOUISIANA MARKETING AREA

1. The authority citation for 7 CFR
part 1096 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

§1096.7 [Temporarily suspended in part]
2. In § 1096.7(d)(3). the words “until
the third consecutive month in which a
greater portion of such route dispesition
is made in such other marketing area”
are suspended.
Dated: November 23, 1993,
Eugene Branstool,
Assistont Secretary, Marketing and Inspection
Services.
[FR Doc. 93-29287 Filed 11-29-93; 8:45 am]
BILLING CODE 3410-02-P
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Food Safety and Inspection Service
9 CFR Part 381

[Docket No. 89-008F])

RIN 0583-AB09

Use of Tricalcium Phosphate in
Mechanicaily Deboned Chicken

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the poultry products inspection
regulations to permit the use of
tricalcium phosphate in mechanically
deboned chicken, in accordance with
current good manufacturing practices,
during the dehydration process to
preserve the color of such dehydrated
products. The final rule will allow
tricalcium phosphate at a level not to
exceed 2 percent of the weight of the
mechanically deboned chicken before
dehydration. Use of tricalcium
phosphate at such level will sequester
the iron present in the blood of
mechanically deboned chicken during
the dehydration process, thus
preventing discoloration (browning) of
the product. The final rule regulation is
in response to a petition submitted by
Henningsen Foods, Inc.

EFFECTIVE DATE: December 30, 1993.
FOR FURTHER INFORMATION CONTACT:
Charles Edwards, Director, Product
Assessment Division, Regulatory
Programs, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250, (202) 254-2565.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

The Agency has determined that this
final rule is not a major rule under
Executive Order 12291. It will not result
in an annual effect on the economy of
$100 million or more; a major increase
in costs or prices for consumers,
individual industries, Federal, State or
local government agencies or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in export or domestic
markets.

Execufive Order 12778

This final rule has been reviewed
pursuant to Executive Order 12778,
Civil Justice Reform. This final rule
concerns the use of substances in
poultry produets. States are precluded
from imposing any marking, labeling,

packaging, or ingredient requirements
on federally inspected poultry products
that are in addition to, or different than,
those imposed under the Poultry
Products Inspection Act (PPIA) (21
U.S.C. 467e). States may, however,
exercise concurrent jurisdiction over
poultry products that are outside official
establishments for the purpose of
preventinithe distribution of poultry
products that are mishranded or
adulterated under the PPIA, or, in the
case of imported articles which are not
at such an establishment, after their
entry into the United States. States that
conduct poultry inspection programs
must impose requirements at least equal
to those imposed on federally inspected
products and establishments under the
PPIA. These States may, however,
impose stringent requirements on such
State inspected products and
establishments.

No retroactive effect is to be given to
this final rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.
Prior to any judicial challenge to the
application of its provisions to an
inspector’s decision relating to any
inspection, applicable administrative
procedures set forth in 9 CFR 381.35
must be exhausted.

Effect on Small Entities

The Administrator, FSIS, has
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities.
The final rule will permit the use of an
additional substance at the
manufacturer’s option.

For purposes o?determining the
potential impact of this final rule on
small entities, FSIS estimates that 10
percent of the approximate 505
manufacturers that produce
mechanically deboned chicken are
small entities (approximately 50).
Manufacturers opting to use tricalcium
phosphate in mechanically deboned
chicken, as prescribed in this final rule,
will be required to revise the ingredients
statement on product labels to show the
presence of such substance (9 CFR
381.118). This would entail
approximately $1,000 in labeling costs
for each product. Provided all eligible
small entities opt to use tricalcium
phosphate in mechanically deboned
chicken, small entities would incur an
estimated $50,000 overall as a result of
this rulemaking.

The costs associated with new label
applications are covered under existing
approved paperwork burdens of FSIS’s
prior label approval system. Thus, this
final rule does not impose new

‘paperwork requirements on the

industry,

Background
Henningsen Foods Petition

On March 4, 1988, FSIS received a
petition from Henningsen Foods, Inc.,
Omaha, Nebraska, to amend the poultry
products inspection regulations to allow
the use of tricalcium phosphate in
mechanically deboned chicken during
dehydration to avoid discoloration of
the dehydrated product. During the
process of dehydrating mechanically
deboned chicken, the product becomes
dark brown, resulting in a dehydrated
product that is aesthetically
unacceptable to the petitioner’s
customers who purchase the product for
use in further processed products such
as gravies, sauces, and dehydrated
soups.

The petitioner claimed that the
addition of tricalcium phosphate to
mechanically deboned chicken would
sequester the iron present in the blood
of the poultry product during
dehydration and prevent discoloration
of the mechanically deboned poultry
product.

Supporting data submitted by the
petitioner was based on a series of color
tests of samples of dehydrated
mechanically deboned chicken with
variable amounts of tricalcium
phosphate added before dehydration
ranging from 0 to 3 percent of the
weight of the mechanically deboned
chicken. (A copy of the supperting data
is available for review in the FSIS
Hearing Clerk’s Office.) The data
showed that the color of the
mechanically deboned chicken was
fully preserved during dehydration with
the addition of tricalcium phosphate at
the 2 percent level.

Current Regulations

The Food and Drug Administration
(FDA) lists tricalcium phosphate as
generally recognized as safe (GRAS) in
21 CFR 182.1217 when used in
accordance with current good
manufacturing practices. The poultry
products inspection regulations
currently do not permit the use of
tricalcium phosphate in any poultry
product.

Proposed Rule

On August 25, 1992, FSIS published
a proposed rule (57 FR 38450) to permit
the use of tricalcium phosphate in
mechanically deboned chicken during
the dehydration process, in accordance
with current good manufacturing
practices, to preserve the color of such
dehydrated products. FSIS proposed to
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amend the table of approved substances
in 9 CFR 381.147()(4) to allow the use
of tricalcium phosphate to preserve the
color of mechanically deboned chicken
during dehydration by preventing the
development of a brown color.
Tricalcium phosphate would be
permitted in such product at a level not
to exceed 2 percent of the ingoing
weight of the product, i.e., before
dehydration.

Discussion of Comments

FSIS received two comments in
response to the August 25, 1992
proposed rule. The comments were
submitted by a food processor and a
trade association. Both commenters
fully supported the proposal and
suggested that the Agency act
expeditiously in promulgating the final
rule.

On the basis of the record in this
proceeding, the Administrator has
determined that (1) the use of tricalcium
phosphate in mechanically deboned
chicken is in compliance with
applicable FDA requirements, (2} its use
is functional and suitable for the
intended purpose, (3) the substance is
used at the lowest level necessary to
accomplish its intended technical effect,
and (4) the use of this substance in
mechanically deboned chicken at the
stated level will not render the treated
product adulterated, misbranded, or
otherwise not in accordance with the
requirements of the Poultry Products
Inspection Act. Accordingly, FSIS is
adopting the proposed rule as
published.

List of Subjects in 9 CFR 381

Food additives, Food labeling, Poultry
inspection.

Final Rule

For the reasons set forth in the
preamble, FSIS is amending 9 CFR part
381 to read as follows:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 450, 21 U.S.C. 451-
470, 7 CFR 2.17, 2.55.

2. In the table in § 381.147(f)(4), the
Class of substance ‘‘Miscellaneous™ is
amended by adding at the end thereof
the following:

§381.147 Restriction on the use of
substances in poultry products.

* * * * *

(nt * ®
(4)i * %

Class of substance

Substance

Purpose

Products

Miscellaneous * * *

Tricalcium phosphate

during dehydration proc-
ess.

To preserve product color Mechanically
chicken to be dehy-
drated.

deboned Not to exceed 2 percent of
the weight of the me-
chanically deboned
chicken prior to dehy-
dration, in accordance
with 21 CFR 182.1217.

" * * * "

Done at Washington, DC, on November 22,
1993.

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

[FR Doc. 93-29136 Filed 11-29-93; 8:45 am]
BILLING CODE 3410-DM-M

FARM CREDIT ADMINISTRATION

12 CFR Part 615
RIN 3052-AB25

Funding and Fiscal Affairs, Loan
Policies and Operations, and Funding
Operations; Management of
Investments, Liquidity, interest Rate
Risk, and Eligibie Investments

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA), by the Farm
Credit Administration Board (Board)
adopts final regulations that amend the
regulations which govern the
investment activities of Farm Credit
System (FCS, System, or Farm Credit)
banks. The final regulations allow Farm
Credit Banks (FCBs), banks for
cooperatives (BCs)tand agricultural

credit banks (ACBs) to hold specified
eligible investments, in an amount not
to exceed 30 percent of the total
outstanding loans of such banks, for:

(1) Maintaining a liquidity reserve;

(2) Investing short-term surplus funds;
and

(3) Managing interest rate risk (IRR).
These regulations also establish a
liquidity reserve requirement for all FCS
banks. These regulations require FCBs,
BCs, and ACBs to measure and manage
IRR in their portfolios. The FCA has also
strengthened existing requirements that
necessitate the board of directors of each
bank to adopt investment policies and
procedures that ensure that the bank’s
investment activities are conducted in a
safe and sound manner. These
regulations expand the list of eligible
investments so FCS banks will further
diversify their investment portfolios, but
the FCA has placed limits on the
amount, maturity, and credit rating of
eligible investments in order to ensure
the safety. and soundness of such
investment portfolios. The FCA is also
adopting regulations governing
investments by System banks in
mortgage-related securities that are fully
guaranteed as to principal and interest
by the Federal Agricultural Mortgage
Corporation (Farmer Mac).

EFFECTIVE DATE: The regulation shall
become effective upon the expiration of
30 days after publication in the Federal
Register during which either or both
Houses of Congress are in session.
Notice of the effective date will be
published in the Federal Registér.

FOR FURTHER INFORMATION CONTACT:
Michael J. LaVerghetta, Senior Financial
Analyst, Technical and Operations

Division, Office of Examination, Farm
Credit Administration, McLean, VA
22102-5090, (703) 8834231,

or

Richard A. Katz, Senior Attorney,
Regulatory Operations Division,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TDD
(703) 833—4444.

SUPPLEMENTARY INFORMATION:
I. General

On December 18, 1991, the FCA
proposed amendments to its regulations
governing the investment activities of
System banks. See 56 FR 65691.
Essentially, the FCA proposed
regulations that would have restricted
the amount that each FCB, BC, or ACB
could invest in certain eligible
investments to 20 percent of its total
outstanding loans. Under the FCA’s
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proposal, these eligible investments
could only be used to maintain a
liquidity reserve, manage short-term
surplus funds, and reduce IRR. The FCA
also proposed, for the first time,
regulations that established a liquidity
reserve and authorized investments for
reducing IRR at all System banks. The
proposed regulations would have also
strengthened existing regulatory
requirements that require the board of
directors of each System bank to adopt
investment policies and procedures that
conform with applicable law, and
ensure that competent personnel
conduct the bank’s investment activities
in a safe and sound manner. The FCA
also proposed to expand the list of
eligible investments that Farm Credit
banks could use to achieve permissible
investment objectives. Under the
proposed regulations, eligible
investments would be subject to
percentage of asset limitations, as well
as maturity and credit rating
requirements. The FCA’s proposal
would have required System banks to
divest all ineligible investments within
6 months after final regulations became
effective unless the Director of the
Office of Examination granted an
extension.

Although the initial comment period
expired on February 18, 1992, the FCA
subsequently extended the comment
period until May 1, 1992, in response to
the economic growth initiative of the
former President of the United States.
See 57 FR 7276 (March 4, 1992). The
President’s initiative required all
Federal agencies to review their
regulations, pursuant to five enumerated
criteria, in order to: (1) Identify those
regulations that impede economic
growth; and (2) accelerate action on
those regulations that promote growth.
In extending the comment period, the
FCA also invited commenters to
evaluate the impact of the proposed
regulations en economic growth by
applying the five criteria in the
President’s initiative.

The FCA received comments about
the proposed regulations from the Farm
Credit Council (FCC), six FCS banks,
Farmer Mac, the American Bankers’
Association (ABA) and an investment
banking firm. Some commenters, on
their own initiative, submitted
additional letters or information to
supplement their original responses.
The FCA received a second letter from
the FCC that specifically evaluated the
impact of the proposed regulations on
economic growth pursuant te the
criteria set forth in the President's
initiative,

The FCC and one FCB requested that
the FCA repropose thesgregulations

instead of adopting final regulatiens.
These commenters reasoned that they
should have an additional opportunity
to comment because: (1) The investment
regulations have potentially far-reaching
implications on the future management
and direction of the FCS; and (2) some
commenters seek substantial revisions
to the FCA’s proposal.

After carefully considering this
request, the FCA declines to repropose
these regulations. Two separate
comment periods have afforded
interested parties ample oppertunity to
communicate their views and
recommendations about these
regulations to the FCA. Indeed, some
commenters have responded to the
FCA's proposal more than once. As a
result, the FCA is aware of both FCS and
non-System concerns about these
regulations. Accordingly, the FCA
incorporated many of the commenters’
substantive and technical
recommendations into the final
regulations, while other suggestions
were rejected for the reasons set forth
below. The final regulations that the
FCA adopts today are the logical
outgrowth of its criginal proposal.
Differences between the proposed and
final regulations are primarily attributed
to comments received from interested
parties.

Reproposed regulations are unlikely
to provide the FCA with additional
information or guidance that would be
useful in crafting these final regulations.
Reproposal, however, would
substantially delay implementation of
new investment regulations. In the
interim, Farm Credit banks would
continue to operate under existing
regulations which all System
commenters judged as obsolete.

IL Economic Impact

As noted earlier, the former President
of the United States unveiled an
initiative for economic growth on
January 30, 1992.! This initiative
established five criteria for determining
if a regulation promoted or impeded
economic growth. First, the expected
benefits of the regulation to society
should clearly outweigh its costs.
Second, the regulation should be
fashioned to maximize the net benefits
to society. Third, the regulation should
rely, to the maximum extent possible,
on performance standards instead of
prescriptive command-and-control
requirements. Fourth, the regulation
should, to the maximum extent

! Presidential Memorandum dated January 28,
1992, addressed to certain Department and Agency
Heads. The subject of the memorandum was
“Reducing the Burden of Government Regulation.”

possible, rely on market mechanisms.
Finally, the regulation should be
expressed with clarity and certainty to
guide regulated entities, and it should
be designed to avoid needless litigation.

Only the FCC commented on the
economic impact of the FCA's proposed
investment regulations by applying the
five criteria. Specifically, the FCC
asserted that the fixed liquidity reserve
requirement of proposed §615.5134
failed to maximize net benefits to
society under the second criterion.
Because proposed § 615.5133 would
require the board of directors to
establish limits on the amount of
investments that could be placed
through individual obligors, the FCC
characterized the rule as imposing
command-and-control requirements,
instead of relying on performance
standards, as suggested in the third
criterion. The FCC argued that the
investment ceiling in proposed
§615.5132 and the high credit ratings
and constraints on mortgage-backed
securities (MBSs) in proposed
§615.5140 ignored market mechanisms,
in violation of the fourth criterion of the
economic growth package. Finally, the
FCC claimed that proposed § 615.5133,
which would require the board of
directors to formulate investment
management policies at their banks, was
not expressed with clarity or certainty,
as required by the fifth criterion of the
initiative.

The FCA has carefully reviewed these
comments. In response, the FCA notes
that its authority to promulgate
regulations that promote economic
growth under the guidelines is
constrained by the Act. In this context,
the FCA interprets the Act as requiring
the cooperatively owned FCS to channel
most of its funds into agricultural loans.
Similarly, the FCA is responsible for
ensuring that the activities of System
banks are compatible with their status
as government-sponsored enterprises
(GSEs). These restraints make it difficult
for the FCA to fully apply the criteria
concerning market mechanisms and
performance standards to these
regulations. Nevertheless, the final
investment regulations that the FCA
adopts today should promote economic

wth by enhancing the liquidity and
ial strength of the FCS so it
remains a reliable source of credit for
rural America.

ITI. Investment Purposes
A. The FCA’s Proposal

The FCA proposed to revise and
redesignate an existing regulation,
§615.5135, which authorized Farm
Credit banks to hold investment
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portfolios solely for the purposes of
maintaining sufficient liquidity,
investing short-term funds, and
managing short-term debt. The existing
regulation specifically prohibited
System banks from maintaining
“investment portfolios primarily as a
means of generating additional income.”

As proposed by the FCA, redesignated
§615.5132 would have limited the size
of a bank’s investment portfolio to 20
percent of its outstanding loans. Farm
Credit banks would be allowed to hold
these investments solely for the
purposes of: (1) Complying with a new
liquidity reserve requirement in
proposed § 615.5134; (2) managing
short-term cashflow needs; and (3)
reducing interest rate risk pursuant to
progosed §615.5135.

The FCA reasoned that the 20-percent
limit on investments would balance two
competing objectives by providing
management with greater flexibility to
reduce IRR and maintain adequate
liquidity, while simultaneously
ensuring that Farm Credit banks
operated in a manner that is consistent
with their GSE status. From the FCA's
perspective, a liquid pool of
investments affords some protection to
Farm Credit banks in the event of
market disruptions. Furthermore,
carefully planned investment strategies
enable System banks to combat maturity
mismatches and interest rate
fluctuations that threaten their solvency.
However, the FCA proposed restrictions
on the size and uses of the investment
portfolio so System banks could not use
their GSE status to borrow funds from
the capital markets during periods of
favorable interest rate spreads for the
purpose of accumulating large
investment portfolios for arbitrage
activities. Furthermore, the proposed
regulations were designed to ensure that
System banks maintain adequate levels
of liquidity even during times when
interest rate spreads have a negative
impact on balance sheets.

B. The Comments

The FCA received comments about
proposed § 615.5132 from the FCC, four
FCBs, two BCs, ABA, and an investment
banking firm. Two other FCBs endorsed
the FCC's position without further
comment. Except for ABA, all
commenters opined that the proposal to
limit the investment portfolio to 20
percent of gross loans was tco
restrictive. Several commenters asserted
that the FCA's approach concerning
investment purposes was inflexible.

The ABA generally supported
proposed § 615.5132, Since this
commenter complained that System
banks rely on investments to generate

earning® rather than contain risks, it
endorsed those provisions in proposed
§ 615.5132 that restricted investments to
the following purposes: (1) Maintenance
of a liquidity reserve; (2) IRR reduction;
and (3) short-term surplus funds
management. While the ABA did not
specifically comment about the
proposed 20-percent investment-to-loan
ratio, it strongly supported the fixed 15-
da%: liquidity reserve requirement.

he FCC claimed that it was
unreasonable for the FCA to impose
overall restrictions on the aggregate
investment holdings of Farm Credit
banks unless specific facts and
circumstances demonstrated that the
System engaged in unsafe and unsound
investment practices. The commenter
asserted that federally regulated
financial institutions and other GSEs are
not subject to similar restrictions. The
FCC argued that any regulatory
limitation on the size of System
investment portfolios actually threatens
safety and soundness by impeding the
ability of the banks to: (1) Maintain
adequate liquidity; (2) manage IRR; and
(3) build capital.

As an alternative, the FCC suggested
that the size of the investment portfolio
be limited to 30 to 35 percent of total
outstanding loans at each bank.
According to the commenter, a 30 to 35-
percent limit would enhance
management’s flexibility to safely and
soundly manage the investment
portfolio without unduly increasing the
risks to the banks' liquidity or solvency.

The FCC also suggested that the FCA
amend provisions in § 615.5132
concerning investment purposes by
authorizing System banks to hold
investments for the purpose of
“managing,” rather than “reducing”
IRR. The FCC requested that the
regulation explicitly state that the
objectives of § 615.5132 are not violated
when Farm Credit banks produce net
interest income (NII) to build capital.

The FCC urged the FCA to modify its
positions on how banks calculate and
fund their liabilities for liquidity.
Specifically, FCC requested that the
FCA exclude Farm Credit investment
bonds, and the Contractual Interbank
Performance Agreement (CIPA) from the
overall investment limit.

The Farm Credit Bank of Texas (Texas
Bank) endorsed the FCC's position, but
it also expressed independent opinions
about proposed § 615.5132. The bank
opined that the proposed regulation is
arbitrary and unobjective. Although the
Texas Bank stated that it could accept
an investment cap of 30 to 35 percent,
it viewed regulatory restrictions on the
size of investment portfolios as an
impediment to the maintenance of a

liquidity reserve. The commenter noted
the direct relationship between liquidity
and refunding risk exposure at System
banks. As the refunding risk exposure
changes, the bank needs to adjust its
actual level of liquidity. In this context,
the liquidity formula also correlates to
the bank’s IRR.

The Texas Bank also believes that the
FCA should recognize that it is not
inherently wrong for Farm Credit banks
to produce NII and increase capital as a
by-product of managing their
investments. Since Farm Credit banks
must increase capital, build an
insurance fund, meet CIPA targets, and
retire Farm Credit System Financial
Assistance Corporation (FAC) debt, the
commenter argues that the FCA should
allow System banks to use all of their
assets to maximize their profitability.

The Texas Bank urged the FCA to
amend § 615.5132 so System banks
could hold investmenits for the purpose
of managing IRR, rather than reducing
it. In the commenter's opinion, the
effective management of IRR is a
discipline. The Texas Bank noted that
there could be sound reasons for a Farm
Credit bank to increase its IRR tolerance
in certain scenarios.

The Farm Credit Bank of Columbia
(Columbia Bank) expressed strong
opposition to proposed § 615.5132.
Essentially, this commenter complains
that the proposed regulation: (1) Invades

‘the legitimate commercial prerogatives

of the board and managers of each bank;
(2) is premised on the FCA's
misunderstanding of the role of
liquidity in the safe and sound
management of Farm Credit banks; (3)
misperceives the appropriate uses of
investments in managing the risks that
System banks face in a competitive
market environment; and (4) imposes an
arbitrary percentage limit on the size of
the banks’ investment portfolios.

The FCA also received a joint
comment letter from the Farm Credit
Bank of Springfield and the Springfield
Bank for Cooperatives (Springfield
Banks). The Springfield Banks agreed
with the System’s position that a
maximum limit on investments should
not be imposed by regulation. But ifa
limit were required, this commenter
indicated that the FCA should consider
the composition of each bank's loan
portfolio. The Springfield Banks
acknowledged that they primarily
originate variable rate loans that reprice
within 1 year. As a result, these banks
fund their operations with short-term
liabilities. This approach requires the
Springfield Banks to maintain a high
level of liquidity. According to the
comment letter, the investment
portfolios of boﬁ: Springfield Banks
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already exceed the proposed 20-percent
limit. In this context, proposed
§615.5132 would require the
Springfield Banks to adopt a different
funding strategy in order to operate
safely and soundly. The commenter
recommended that the FCA limit the
size of the investment portfolio to: (1)
Forty-five (45) percent of variable rate
loans and fixed rate loans that reprice
within 1 year; and (2) fifteen (15)
percent of all fixed rate loans with a
maturity that is greater than 1 year.

The National Bank for Cooperatives
(CoBank) endorsed the FCC’s position
on § 615.5132. However, CoBank
requested that the FCA exclude Farm
Credit investment bonds from the
investment cap. This commenter
reasoned that Farm Credit investment
bonds are merely “pass through” items,
and are neutral as to their effect on
liquidity.

he investment banking firm
supported the proposed diversification
requirements as a sound basis for
managing liquidity and IRR. The
commenter suggested that the FCA limit
the size of the investment portfolio to 50
percent of outstanding loans and further
suggested suspension of this 50-percent
limit if: (1) Interest rates fluctuate by
more than 200 basis points during the
prior 12 months; or (2) if borrowing
capacity is restricted and the cost of
System funds increases by more than
100 basis points in the same 12-month
period,

The investment banking firm worried
that the proposed 20-percent limit
would actually inhibit the ability of
bank portfolio managers to manage IRR.
The investment banking firm also
opined that proposed § 615.5132 would
deprive the banks of sufficient liquidity
during times of crisis, when the cost of
System funds increases, and when the
spreads between Farm Credit securities
and United States Treasuries widen.
The commenter noted that the net
interest margins between the yield on
earning assets and the cost of funds is
narrower for the FCS banks than for
commercial banks. According to
information supplied by the investment
banking firm, net margins for
commercial banks have historically
ranged from 300 to 400 basis points.
Since the commenter contends that
Farm Credit banks do not operate with
the same profit motive as the private
sector, net margins are 100 to 200 basis
points narrower. The commenter argues
that these compressed margins justify a
limit of 50 percent of outstanding loans.
From the perspective of the investment
banking firm, proposed § 615.5132
eXposes Farm Credit banks to margin
compression, credit risk, and liquidity

crisis during periods of interest rate
volatility since 80 percent of bank assets
are allocated to agricultural loans.

C. FCA's Revisions to §615.5132

After carefully considering all of these
comments, the FCA now adopts final
§615.5132, which authorizes each Farm
Credit bank to hold eligible investments,
pursuant to § 615.5140, in an amount
that does not exceed 30 percent of its
total outstanding loans solely for the
purposes of: (1) Maintaining a liquidity
reserve pursuant to §615.5134; (2)
managing surplus short-term funds; and
(3) managing interest rate risk pursuant
to §615.5135. In formulating the final
regulation, the FCA accepted System
recommendations to: (1) Increase the
size of the investment portfolio from 20
to 30 percent; and (2) recognize IRR
management, rather than IRR reduction,
as a sound investment purpose.

For the reasons explained below, the
FCA declines to add a provision to final
§615.5132 that would explicitly
authorize Farm Credit banks to hold
investments for the purpose of building
capital. The FCA will respond to
recommendations about the treatment of
certain liabilities, such as Farm Credit
investment bonds and CIPA in the
preamble to the liquidity regulation,
§615.5134. Similarly, the FCA will
address liquidity and IRR issues at
length in the preambles to §§615.5134
and 615.5135 respectively.

The commenters have persuaded the
FCA that System banks will be better
able to manage their liquidity
requirements, IRR, and surplus short-
term funds if their investment level is
30 percent of their total outstanding
loans. ;

In considering alternative approaches
for final §615.5132, the FCA carefully
studied the options proposed by the
commenters. All FCS commenters,
except Farmer Mac, advised the FCA
not to impose any regulatory restrictions
on the size of bank investment
portfolios. These commenters implied
that this matter should be left to the
discretion of the bank’s board of
directors. If this approach is followed
through to its logical conclusion, any
Farm Credit bank, at the discretion of its
board, could hold most of its assets in
investments that are unrelated to
agricultural credit.

The FCA rejects this option because it
is fundamentally incompatible with the
charter, status, and purpose of the FCS.
Congress enacted the Federal Farm Loan
Act of 1916 2 after it concluded that
commercial banks were unable to

#Public Law 158, 84th Cong,, 1st. Sess., July 17,
1916.

furnish adequate credit to America's
farmers on a sustainable basis.3
Congress acknowledged that its efforts
to address the credit needs of farmers
through the Federal Reserve Act of 1913
were largely unsuccessful, and
agricultural credit was scarce because
commercial banks primarily loaned
money to borrowers who basically had
different credit requirements than
farmers.4 The cooperative Federal Land
Bank System was established to ensure
that farmers had a dependable, stable,
and responsive source of credit.s
Although the scope of the FCS
expanded over the years, its
fundamental mission of meeting the
credit needs of agricultural producers
has never changed. In fact, section 1.1(a)
of the Act declares that the policy of
Congress is to promote a farmer-owned
cooperative banking system that
furnishes sound, adequate, and
constructive credit to agricultural
producers.

The FCA is also unable to reconcile
the commenters’ proposal with the
FCS’s cooperative principles.

Cooperatives, by law, conduct most of
their business with their members, and
earn most of their income from such
transactions.s From the FCA's
perspective, a Farm Credit bank is not
using its charter primarily to serve the
credit needs of agricultural producers
and rural communities once agricultural
loans to its borrower-members no longer
comprise a majority of its assets.

On the funding side of the equation,
the commenters’ proposal also conflicts
with the GSE status of the FCS. Farm
Credit banks borrow money on the
capital markets to fund their assets.
According to recent reports by the
United States Treasury Department and
the General Accounting Office (CAQ),
GSE status significantly enhances the
creditworthiness of the FCS.7 Without
GSE status, System banks would incur
a substantially higher cost of funds.s
Under these circumstances, the FCA
believes that it is inappropriate for
System banks, as GSEs, to borrow funds

See H.R. 630, 64th Cong., 1st Sess., (May 3,
1918}, pp. 3—4, Also see S. Rep. 144, 64th Cong.,
1st Sess. (Feb. 15, 1916) pp. 2-3.

“ld.

sid.

© Legal Phases of Farmer Cooperatives, United
States Department of Agriculture, p. 4, 1976.

7 See Report of the Secretary of the Treasury on
Government-Sponsored Enterprises, April, 1991, p.
xx1. See also Government Accounting Oiffice,
Government-8ponsored Enterprises: A Framework
for Limiting the Government's Exposure to Risks,
May, 1991, pp. 18-19. See also Government
Accounting Office, Government-Sponsored
Enterprises: The Government’s Exposure to Risk,
August, 1990, pp. 83-89,

sid.
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at favorable rates, and then invest most
of the money in assets other than
agricultural loans.

The FCA interprets the Act and its
legislative history as requiring each
Farm Credit bank to hold a majority of
its assets in agricultural loans. Pursuant
to its authorities under sections 5.17(a)
(4) and (9) of the Act, 12 U.S.C.
2252(a)(4) and (9),° the FCA determines
that a regulatory limit on investments
ensures that Farm Credit banks abide by
their: (1) Statutory mission of financing
agriculture; and (2) cooperative
principles. Accordingly, final
§ 615.5132 will impose a 30-percent
limit on investments so that agricultural
loans continue to comprise the majority
of each FCS bank’s assets.

Since an investment ceiling enforces
compliance with the Act, the FCA
rejects System arguments that only
compelling safety and soundness
reasons can justify restrictions on the
size of bank investment portfolios. For
the same reason, the FCA cannot accept
the claim that an investment ceiling
constitutes an unwarranted interference
by the regulator in the business affairs
of System banks.

System commenters also complained
that an investment ceiling is
unprecedented among GSEs and Federal
regulators of financial institutions. In
the FCA'’s opinion, this argument lacks
merit because the FCS and these entities
have fundamentally different missions,
regulatory frameworks, funding
mechanisms, and organizational
structures. For example, commercial
banks and credit unions are not legally
required to furnish credit primarily to a
specific economic sector. In the same
context, commercial banks are
predominantly stock corporations that
do not operate under cooperative
principles. Similarly, comparisons to
other GSEs, such as the Federal National
Mortgage Association (FNMA) and the
Federal Home Loan Mortgage
Corporation (FHLMC), are not useful
here because the FCS makes loans
directly to borrowers, whereas the other
two GSEs operate secondary markets
that provide liquidity and credit
enhancements to primary morigage
lenders.

However, a comparison between the
FCS and the Federal Home Loan Bank
(FHLB) System and its constituent
savings associations has merit. FHLBs

# Section 5.17(a)(4) of the Act authorizes the FCA
to approve the issuance of System debt obligations
under sections 4.2 (c) and (d) of the Act for the
purpose of funding the authorized operations of
FCS institutions. Section 5.17(a)(9) of the Act
authorizes the FCA to prescribe rules and
regulations that are necessary and appropriate for
carrying out the Act.

make no retail loans. Instead, they lend
to member savings associations and
banks. See 12 U.S.C. 1421 et seq. A
provision of the Federal Home Loan
Bank Act, 12 U.S.C. 1431(h), authorizes
FHLBs to invest only in obligations of
the United States, securities backed by
residential mortgages, and FNMA debt
instruments. In contrast to the FCS,
FHLBs are prohibited by statute from
investing in any assets (except United
States obligations) that are unrelated to
their statutory mission of providing
credit to primary residential mortgage
lenders. Similarly, a comparison can be
drawn between the FCS and savings
associations because both are legally
required to make most of their loans to
specific types of borrowers. A provision
in the Home Owners Loan Act (HOLA),
12 U.S.C. 1467a(m), mandates that all
savings associations maintain “qualified
thrift lender” status by holding at least
65 percent of their assets in home
mortgages, securities backed by
residential mortgages, FHLB stock, and
other housing-related investments.

The FCA now responds to the
Springfield banks’ proposal that final
§ 615.5132 establish separate investment
limits for loans that mature or reprice
within 1 year, and fixed rate loans that
have a longer term to maturity. This
approach could, in effect, encourage all
System banks to shift to a strategy where
they would fund mostly short-term
assets with short-term liabilities. The
FCA is concerned that the resulting
surge in short-term borrowings by the
entire System could place substantial
stress on the capital markets, which in
turn, could widen the spread between
FCS obligations and Treasury securities.
Since amendments to § 615.5132
increase the investment level from 20 to
30 percent and authorize banks to
manage IRR, the FCA believes that the
final regulation should provide boards
of directors with greater flexibility to
devise funding strategies that meet the
needs of their banks.

The investment banking firm advised
the FCA to set the investment ceiling at
50 percent of loans, which would be
suspended if: (1) Interest rates fluctuate
by more than 200 basis points during
the prior 12 months; or (2) cost of
System funds increases by more than
100 basis points in the same 12-month
period. After careful consideration, the
FCA declines to adopt this commenter’s
recommendation. The FCA does not
believe that the regulation should
automatically suspend the regulatory
cap on the size of bank investment
portfolios if market rates rise, or the
System'’s cost of funds increases by a
certain percentage in a 12-month period.

Instead, the FCA adopts final
§615.5136, which empowers the FCA
Board to waive or modify restrictions on
the size of the investment portfolio and/
or the liquidity reserve during times of
economic or financial stress. The FCA
prefers the flexibility of this approach
which enables this agency to tailor a
specific remedy for a particular
problem. The FCA does not adopt the
recommendation of the investment
banking firm because it allows Farm
Credit banks to shift most of their assets
from agricultural loans to investments
simply because interest rates rise above
a certain threshold.

The FCA also denies the commenter’s
request to allow Farm Credit banks to
h(ﬁd investments in an amount that
does not exceed 50 percent of their total
outstanding loans. As noted earlier, the
investment banking firm contends that
this 50-percent investment-to-loan ratio
margin is justified because Farm Credit
banks have historically experienced
narrower net interest margins than their
commercial bank competitors. The ECA
declines to adopt the investment
banking firm’s recommendation because
investments have never approached 50
percent of loans at Farm Credit banks.
Furthermore, no System commenter
supported the position of the
investment banking firm. Although no
FCS commenter endorsed a regulatory
limit on the size of bank investment
portfolios, these commenters
recommended, in the alternative,
investment ceilings that were well
below the 50 percent proposed by the
investment banking firm.

As noted above, § 615.5132 will
restrict the investment portfolios of each
System bank to 30 percent of its
outstanding loans. The FCA finds
several justifications for this 30-percent
level. First, all System commenters,
except one, assured the FCA that an
investment limit of 30 to 35 percent
would provide management with
sufficient flexibility to safely and
soundly manage risks to bank liquidity
or solvency. Second, the higher
investment level recognizes that the
balance sheets of System banks will be
better diversified against risk for a one-
industry lender, and will provide
sufficient cushion for System banks to
maintain adequate liquidity and manage
IRR. Third, the higher level of
investments should help stabilize
earnings and will also provide higher
quality assets to improve balance sheo!
credit risk. In this context, the FCA
believes that final §615.5132 will
actually strengthen the ability of the
FCS to finance agriculture because this
30- nt investment level should
enable Farm Credit banks to better
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withstand periodic stagnation in the
agricultural economy.

Some commenters sought revisions to
those provisions in § 615.5132 that
restrict the investment activities of Farm
Credit banks to specific purposes. As
requested by the FCC and the Texas
Bank, the FCA amended §615.5132 so
IRR management, rather than IRR
reduction, is a purpose for System banks
to hold investments. The FCA accepts
the rationale of the Texas Bank that the
effective management of IRR is a
discipline, and that it could be prudent
for a Farm Credit bank to increase IRR
tolerances in certain scenarios. By
authorizing FCBs, BCs, and ACBs, under
§615.5135, to manage their IRR with the
use of investments, final § 615.5132
recognizes that IRR is one of the major
risks in managing a financial institution
because it impacts a major portion of net
operating revenue.

In response to comments by the FCC
and the Texas Bank, the FCA will now
clarify its policy concerning the role of
investments in building bank capital.
The FCA has taken the position that the
use of investments are essential for
sound asset/liability management
practices. Farm Credit banks could not
maintain adequate liquidity, invest
short-term surplus funds, or remain
solvent in a constantly changing interest
rate environment without liquid
investments.

Investments and the income they
generate help protect the viability of
Farm Credit banks during times when
the agricultural economy is in recession,
or experiencing slow growth. However,
the FCA believes, for the reasons i
discussed above, that Farm Credit banks
should not use their GSE status to
generate income from investments
primarily for the purposes of building
capital. Therefore, the FCA refuses
requests to insert language in final
§615.5132 that would expressly
recognize income generation and capital
enhancement as a primary reason for
Farm Credit banks to hold investments.
Nevertheless, the FCA acknowledges
that Farm Credit banks are likely to
accumulate additional income and
capital as an ancillary benefit of their
compliance with the regulations in
subpart E of part 615, which should
improve their financial position.

IV. Investment Management

The FCA now adopts final §615.5133,
which governs investment management
Practices at System banks. The FCA
adopted two minor revisions to this
regulation in order to address concerns
raised by the commenters.

Proposed § 615.5133 would require
the board of directors of each FCB, BC,

and ACB to adopt a comprehensive
written investment management policy
that complies with the Act, FCA
regulations, and other applicable
provisions of law. While the FCA’s
proposal would expressly prohibit the
board of directors from delegating its
responsibility to supervise and review
the bank’s investment practices, the
board would be responsible for ensuring
that portfolio managers perform their
duties in accordance with board
policies. Board policies adopted under
the proposed regulation should
preclude investment management
practices that expose the bank to
excessive levels of risks. Proposed
§615.5133 would also require the board
of directors of each Farm Credit bank to
annually review: (1) Investment policies
to determine whether current
investment strategies are achieving
portfolio objectives; and (2) the
performance and quality of the
investment portfolio.

Proposed § 615.5133 would require
the investment policy of each bank to
address, at a minimum, the following
eight areas:

(1) The purpose and objectives of the
bank’s investment portfolio;

(2) Liquidity requirements pursuant to
§615.5134;

(3) IRR management pursuant to
§615.5135;

(4) Permissible brokers, dealers and
institutions for investing bank funds
pursuant to §615.5140 and limitations
on the amount of funds that may be
invested or placed with any individual
intermediary;

(5) The size and quality of the
investment portfolio;

(6) Risk diversification;

(7) Delegation of authority to manage
investments to specific personnel and
the scope of their authority; and

(8) Internal controls to monitor the
performance of the bank’s investments
and to prevent loss, fraud, -
embezzlement, and unauthorized
activities.

Comments about proposed § 615.5133
were received from the FCC, a BC, an
FCB, and the ABA. The other System
commenters either endorsed the FCC’s
position, or offered no opinion about
proposed § 615.5133.

e ABA urged the FCA to adopt
proposed §615.5133 as a final
regulation. This commenter believes
that the FCA'’s proposal establishes
proper board of director control over the
investment operations at Farm Credit
banks. According to the commenter,
commercial banks operate under similar
requirements.

The FCB expressed general support
for proposed § €15.5133, but it opposed

the provision that would require
“System banks to place a specific dollar
limit on liquidity investments that
would cause such investments to be
limited to 15 days of coverage.” This
comment apparently reflects the bank’s
opposition to a passage in the preamble
to the proposed regulation which
interpreted § 615.5133(b) as requiring
board policy to identify those
investments that are held in the
liquidity reserve. See 56 FR 65691,
65693 (December 18, 1991). Although
the FCA defers substantive discussion
about the liquidity reserve requirement
until the preamble to final § 615.5134, it
still adheres to its position that
§615.5133(b) mandates bank board
policies to identify those investments
free of lien, that are held for liquidity
management,

The FCC concurred that boards of
directors are responsible for: (1)
Adopting comprehensive investment
policies; and (2) ensuring that portfolio
managers conduct the bank’s investment
operations in accordance with such
policies. The commenter also endorsed
the eight broad areas that proposed
§615.5133 would require bank boards to
address in an acceptable investment
policy. The FCC, however, sought
modifications to certain provisions in
the ronosed regulation.

The FCC requested clarification of the
sentence that prohibits the board of
directors from delegating its
responsibility to supervise and review
the bank’s investment practices, The
commenter asserted that the term
“supervise” connotes day-to-day
management. Accordingly, the
commenter recommended that the FCA
clarify this provision by substituting the
term “monitor” for “supervise,”

In response, the FCA agrees that
§615.5133 requires boards of directors
to oversee, rather than to engage in day-
to-day management, of their banks’
investment activities. However, the FCA
emphasizes that portfolio managers
must, at all times, operate under the
direction of the board, and adhere to
board policies pertaining to investment
operations, Similarly, boards of
directors bear responsibility under
§615.5133 for enforcing compliance
with its written policies,

The FCA has occasionally detected
situations at some Farm Credit banks
where portfolio managers have engaged
in investment transactions without clear
authority, and then sought ratification
from the board of directors. One of the
purposes of §615.5133 is to prevent
such practices. For this reason, the FCA
believes that the term “monitor” does
not adequately convey the intent of this
regulation. Instead, the final regulation
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will prohibit board of directors from

delegating their responsibility to oversee

and review their banks’ investment
ractices.

The FCC also objected to a provision
in proposed §615.5133(d) that would
require boards of directors to establish
the amount of funds that portfolio
managers are authorized to invest or
place with individual brokers, dealers,
or financial institutions. The commenter
asserted that the board of directors
should review, but not approve
investment decisions made by
management. Instead, the FCC believes
the board should approve the overall
policy that guides management in: (1)
Selecting brokers, dealers, and financial
institutions; and (2) establishing limits
on individual investments. The
« ommenter compared the requirements
i1 proposed §615.5133(d) to a
| ypothetical situation where.bank
| oards would approve all individual
laans originated in their Farm Credit
district.

One BC commenter joined the FCC in
opposition to proposed § 615.5133(d).
Tﬁis commenter argued that the board
of directorsishould establish credit
policy and delegate its administration to
management. According to the BC's
interpretation of pro
§ 615.5133(d), the board of directors
would be required to independently
judge the creditworthiness of each
institution where bank funds would be
invested or placed.

The FCA responds that the board of
directors, not the portfolio managers,
bear ultimate responsibility for bank
solvency. For this reason, § 615.5133(d)
places the burden on the board of each
Farm Credit bank to develop and
implement appropriate policies that
ensure that: (1) Bank funds are only
placed threugh solvent brokers, dealers,
and financial institutions; and (2)
investment portfolios are diversified to
minimize loss exposure. In this context,
the board of directors must affirmatively
guide the bank’s investment activities,
rather than passively review and
“rubber stamp” investment decisions of
portfolio managers.

The FCA's policy on this issue is
consistent with the position of other
Federal financial institutions regulators.
According to a policy statement released
by the Federal Financial Institutions
Examination Council (FFIEC), the board
of directors of commercial banks,
savings associations, and credit unions
are now required to periodically review
and approve: (1) Lists of securities firms
with whom portfolio managers are
authorized to do business; and (2) limits
on the amounts and types of transaction
to be executed with each authorized

securities firm. See 57 FR 4028, 4034
(February 3, 1992).

The now explains its reasons for
requiring board approval of specific
brokers, dealers, and l'mancia‘])e“l
institutions. Frequently, small and
remote depository institutions or
securities firms offer attractive rates to
potential investors. Information about
the financial stability of these
institutions can be scarce, inaccurate,
incomplete, or outdated. Furthermore, a
Farm Credit bank may have little
knowledge of, and no investment
experience with the party who is
soliciting its funds. These investments
may offer investors a higher rate of
return because they entail a higher
degree of risk. Under these
circumstances, careful and deliberate
investigation, research, and analysis
should be conducted before the bank
purchases such investments. By
requiring portfolio managers to invest
only through pre-approved brokers,
dealers, and financial institutions, this
regulation precludes hasty investment
decisions that increase the risk of loss
to the bank. Additionally, bank
investment officers are sheltered from
pressure by sales representatives of
parties who are not authorized to engage
in investment transactions with the
bank.

The comment letters of the FCC and
the BC indicate confusion in the FCS
about the ambit of §615.5133(d), and
therefore, the FCA seeks to clarify the
requirements of this provision. Contrary
to the BC’s comment, §615.5133(d)
envisions that portfolio managers will
assist the board of directors in selecting
brokers, dealers, and financial
institutions where bank funds will be
invested or placed. Bank directors may
rely on information supplied by
portfolio managers, nationally
recognized credit rating services, and
other credible sources, in ascertaining
the creditworthiness of potential
counterparties in investment
transactions. Section 615.5133(d) does
not preclude portfolio managers from
recommending securities firms and
financial institutions, or otherwise
consulting with the board about such
matters. Instead, the regulation prohibits
the board of directors from delegating its
ultimate responsibility to ensure that
bank funds are invested solely through
solvent parties, and that the investment
portfolio is diversified.

Similarly, § 615.5133(d) does not
require the board of directors to approve
each and every investment transaction.
Instead, the regulation requires board
policy to establish broad parameters
under which portfolio managers will
conduct the bank’s investment

operations on a daily basis, Thus, the
board will approve securities firms and
financial institutions where bank funds
may be invested or placed, and it will
impose a maximum limit on
transactions with each party, but the
portfolio managers will select, purchass,
manage, monitor, and sell individual
investments.

Finally, the FCA is adding a new
paragraph (i) to final § 615.5133, which
requires the board of directors of each
FCB, BC, or ACB to establish policies
governing investments in mortgage-
related securities and asset-backed
securities pursuant to final
§§615.5140(a)(2) and 615.5140(a)(8)(ii)
of this subpart. Section 615.5133(i)
requires a board policy to address such
issues as maximum exposure to the
MBS category, minimum pool sizes,
number of loans in a pool, geographic
diversity of pools, and maximum
allowable premiums to be paid. This
new provision is necessary because the
FCA, in response to the FCC and the
investment firm, significantly expanded
the authorities of System banks to inves!
in mortgage-related securities under
§615.5140(a)(2) and asset-backed
securities under § 615.5140(a)(8)(ii). The
preamble to §§615.5140(a)(2) and
615.5140(a)(8)(ii) will explain these new
authorities in greater detail.

V. Liquidity Reserve Requirement

A. The FCA's Original Proposal on
Liquidity

On December 18, 1991, the FCA
proposed a regulation that, for the first
time, would establish a fixed liquidity
reserve requirement for all FCS banks.
The proposed regulation would have
required all Farm Credit banks to
maintain a liquidity reserve sufficient to
fund their operations for approximately
15 days. More specifically, proposed
§615.5134(a) contained a formula that
would require each FCB, BC, and ACB
to maintain a liquidity reserve to fund:
(1) Fifty (50) percent of its bonds and
interest due within the next 90 days
divided by 3; and (2) fifty (50) percent
of discount notes due within the next 30
days. This provision would have also
required each Farm Credit bank to
calculate its liquidity reserve
requirement as of the last calendar day
of March, June, September, and
December, based u&)on the average daily
balance of outstanding loans during the
same quarter. Proposed § 615.5134(b)
would have prohibited Farm Credit
banks from maintaining liquidity
reserves in excess of authorized
requirements unless the FCA Board
modified or waived the requirement
during an agricultural, economic,
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financial, or national defense
emergency.

Thrg preamble to proposed §615.5134
explained the FCA's policy on the role
of liquidity in the FCS. The FCA noted
that liquidity is based upon the ability
to fund assets and pay liabilities. Since
the Farm Credit System is funded
through the sale of debt obligations, the
liquidity of Farm Credit banks depends
largely upon daily access to money and
capital markets. In the event that access
to these- money and capital markets is
totally or partially denied duringa
crisis, Farm Credit banks.draw upon
their liquidity reserve, which is an
emergenay source of funds; in order to
meet their short-term funding needs.

Historically, the level of liquidity in
the FCS and the demand for System
obligations in the money and capital
markets has been influenced by the
Federal Reserve Board, the United
States Treasury, and external economic
events. If investor confidence in
Systemwide obligations eroedes during a
crisis, Farm Credit banks can experience
difficulty raising funds-in the money
and capital markets. As a result, System
banks will be-.compelled to offer
investors a higher rate of return in order
to attraet capital. This, in turn, could
cause interest rate spreads relative to
Treasuries to widen. When this
situationr occurs, Farm Credit banks
generally increase their liquidity reserve
so that they will be able to fund their
cperations for an extended: period of
time, if their access to the money and
capital markets becomes impeded.

Conversely, several studies that the
FCS conducted since 1975 determined
that Farm Credit banks should maintain
a minimum liquidity reserve to fund
their operations for approximately 15
days when the basis point spreads to
comparable maturity United States
Treasuries are near their historical
levels. Accordingly, System banks,
acting in concert through the Board of
Directors of the Federal Farm Credit
Banks Funding Corporation, devised a
formula that requires all FCBs, BCs, and
ACBs, at a minimum, to maintain
sufficient liquidity to fund a portion. of
their maturing obligations, interest
payments, and discount notes for the
next 15 days.

As noted in the preamble to the
proposed regulation, most Farm Credit
banks exceed this minimum H uidity
fequirement, on average, by at least 1.4
limes, while the liquidity at some banks
is between 2 and 5 times above this
requirement. Although Farm Credit
banks have attempted to justify these
investment levels, the FCA criticized
this practice in the preamble to the
Proposed regulation. See 56 FR 65691,

65694 (December 18, 1991). More
specifically, the FCA questioned
whether FCS banks should use their
GSE status to build and maintain an
investment portfolio for the purpose of
generating additional income. The FCA
also objected to the practice of issuing
short-term debt obligations to fund
current operations: The FCA noted that
this practice actually increases the
bank’s short-term debt load, and thus
increases the-amount of liquidity that a
bank must maintain in order to meet the
minimum Systemwide liquidity
requirement.

B. The Camments

The liquidity component was the
most controversial part of the proposed
investment regulations. The FCC and
two FCBs opposed the FCA's position
while the ABA supported it. Other Farm
Credit banks endorsed the FCC's
position, while the investment banking
firm offered no opinion abeut proposed
§615.5134.

The FEC stated that the FCA’s
approach teward liquidity lacks
flexibility. The commenter notes that
liquidity “is an ever present basic and
paramount risk for any bank,’ and that
there is direct relationship between
inadequate liquidity and insolvency.
The commenter further asserts that
during times of financial stress, both
bank management and the FCA are
powerless to stop investor flight that
will cause illiquidity in the FCS. The
FCC complains that the propesed
regulation wrongfully assumes that the
FCS will always have access to financial
markets “under all circumstances and
for whatever amounts and maturities
may be required.” In this context, the
FCC argues that the 15-day liquidity
reserve requirement in proposed
§615.5134 is inadequate and
imprudent.

he FCC also expressed misgivings
about the provision in proposed
§ 615.5134 which would enable the FCA
to madify the liquidity level whenever
a financial, economic, agricultural, or
national defense crisis impedes the
FCS's access to the capital markets. The
commenter contends that the FCA
cannot accurately forecast such crises
until well after the fact. From the
commenter’s perspective, once System
access to the markets is disrupted, the
FCA will be unable to preempt funding
problems at System banks by belatedly
allowing the banks to increase their
liquidity reserves.

he FCC observed that the 15-day
fixed liquidity requirement of
§615.5134 would be subject to
§615.5132, which restricts the size and
purpose of each bank’s investment

portfolio. The commenter noted that
once & System bank complied with its
liquidity reserve requirement by
allocating certain investments to retire
liabilities maturing in the next 15 days,
it could manage IRR and short-term
surplus funds with other investments,
so leng as the investment portfolio did
not exceed 20 percent (now 30 percent)
of its total outstanding loans. In this
context, the.commenter stated that the
FCA's proposal precludes System banks
from adopting a strategy of funding their
operations primarily with short-term
debt. Since a short-term funded bank
needs a large pool of liquid assets in
order to retire its maturing liabilities
and pay operating expenses, the
commenter expressed concern that
§§615.5132 and 615.5134 will compel
such a bank to allocate most or all of its
investment portfolio toward its liquidity
reserve requirement. As a result, a short-
term funded bank may not be able to
effectively manage its IRR or short-term
surplus funds because the amount of
investments allotted to the liquidity
reserve may approach 20 percent of the
bank’s total outstanding loans. The
commenter argues that the FCA's
approach deprives FCS banks of
flexibility to establish their own asset/
liability management (ALM) strategy.

Since the FCC believes that access to
the financial and capital markets is
wholly unpredictable, it advises the
FCA to adopt a final regulation that
encourages System banks to constantly
build mare liquidity as protection
against potential market disruptions.
The commenter suggests that final
§ 615.5134 should establish a minimum
liquidity reserve requirement of 15 days
while allowing each bank'’s hoard of
directors to determine the maximum
liquidity level “consistent with [its]
unique circumstances.” Additionally,
the FCC petitioned the FCA to adopt a
final regulation that exempts the
liquidity reserve requirement from the
investment ceiling in.§ 615.5132.

The FCC also recommends several
revisions te the formula for calculating
the liquidity reserve requirement. First,
the commenter suggests that the final
regulation enable System banks to
include actual cash needs in their
calculation of their liguidity reserve
requirement. In the FCC'’s view, cash
needs include expected loan volume
changes and other operational needs of
the bank. Second, the FCC objected that
System debt obligations are the only
liabilities that the proposed regulation
authorizes Farm Credit banks to include
in their liquidity reserve calculations,
The commenter suggests that the FCA
amend § 615.5134(a) so that FCS banks
can include other debt, such as Federal
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funds purchased, stockholder debt,
repurchase agreements, and commercial
bank borrowings, in the calculation of
their liquidity reserve. Third, the FCC
advises the FCA to exclude investments
which are pledged as collateral or
restricted by contract (i.e. CIPA) from
both the liquidity reserve requirement
and the overall ceiling on investments.
Fourth, the commenter requests that the
final regulation require Farm Credit
banks to calculate their liquidity reserve
requirement at least monthly using
month-end data.

The Texas Bank endorsed the FCC's
position that the minimum liquidity
reserve requirement should be
established by FCA regulation, while
the maximum liquidity reserve level of
each Farm Credit bank would be
determined solely by its board of
directors. However, the commenter also
proposed a compromise to bridge the
positions of the FCA and System banks.
Under the Texas Bank’s alternative, the
final regulation would establish a fixed
liquidity reserve requirement of 30 days.
This compromise would incorporate the
FCC's proposal to revise the formula for
calculating each bank’s liquidity reserve

uirement.

he Columbia Bank expressed strong
opposition to proposed §615.5134. This
commenter asserted that the FCA's
proposed liquidity regulation is
“premised on a misunderstanding of the
role of liquidity in the prudent, safe and
sound management of System Banks.”
According to the Columbia Bank, the
FCA fails to comprehend that liquidity
is a primary mechanism for System
banks to maintain stable income. The
commenter contends that narrow
spreads between System debt
obligations and United States Treasury
issues, in large measure, reflect investor
confidence in the FCS when it generates
consistent and stable earnings and
return on capital. The spread between
FCS debt obrigations and Treasuries
widens when the capital and financial
markets perceive deterioration in the
stable earnings and income of System
banks.

In this context, the Columbia Bank
notes that additional liquidity enables
Farm Credit banks to offset adverse
spreads between System debt
obligations and United States Treasury
issues. Accordingly, the commenter
does not view the liquidity reserve
solely as an emergency source of funds.
Instead, the Columbia Bank relies on
liquid investments to hedge against
potential increases in the cost of System

funds. Under this strategy, the bank can, .

in its discretion, pay oEerating expenses
and retire maturing debt by selling

liquid investments instead of issuing

new debt obligations in the financial
markets.

The Columbia Bank disputes FCA's
contention that Farm Credit banks will
abuse their GSE status by arbitraging the
financial markets with their excess
liquidity. This commenter claims that
today's sophisticated and diversified
financial markets offer Farm Credit
banks no incentive to engage in
arbitrage activities. The Columbia Bank
argues that the FCA has adequate
enforcement powers under title V of the
Act to discipline any bank that
arbitrages the financial markets.

The Columbia Bank recommends that
final § 615.5134 require all System
banks to maintain sufficient liquidity to
fund their operations for no less than 15
days, but no more than 90 days. Under
the commenter’s proposal, a System
bank that maintained a 90-day liquidity
reserve could not hold an investment
portfolio that exceeds 35 percent of total
outstanding loans.

In contrast, the ABA praised the
FCA'’s proposal as well crafted and
balanced. From the ABA's perspective,
the proposed regulations promote
portfolio diversification and effective
risk management at FCS banks. The
commenter also opined that proposed
§615.5134 would ensure that FCS banks
always maintain adequate liquidity,
during both normal economic times and
periods of economic and financial
stress.

The ABA expressed concern that
many FCS banks use investments
“primarily for the purpose of increasing
earnings rather than providing
liquidity."” The commenter complained
that excess liquidity in the FCS results
in abuse of GSE status. The ABA
concurred with the FCA's observation
that the practice of issuing short-term
discount notes to fund operations
actually increases the debt load of
System banks, which in turn increases
their need for additional li&uidity. In
the commenter’s opinion, these short-
term discount notes are “‘acting as the
functional equivalents of deposit taking
and check clearing operations.” The
ABA also complained that System banks
channel their earnings from investments
into risky “extraneous activities,”
instead of agriculture. The commenter
concluded that proposed §615.5134
would end these practices while
enhancing the safety and soundness of
the FCS.

C. FCA’s Revisions to §615.5134

The FCA continues to adhere to its
original position that Farm Credit banks
should maintain sufficient liquidity to

fund their maturing debt and interest
obligations for approximately the next

15 days, except during times of crisis
when this agency shall authorize
System banks to increase their liquidity
reserves and/or the size of their
investment portfolios. As requested by
the FCC, the FCA has modified this
regulation so that Farm Credit banks are
required to calculate their liquidity
reserve requirement on a monthly basis
utilizing month-end data. Furthermore,
the final regulation shall authorize Farm
Credit banks to include cash,
commercial bank borrowing, and
shareholder investment bonds in their
liquidity reserve calculation.

he FCA emphasizes that the
liquidity reserve is an emergency source
of funds that Farm Credit banks draw
upon solely for the purpose of retiring
maturing debt obligations, making
current interest payments, and paying
operating expenses, whenever their
access to capital and financial markets
is impeded as a result of a financial,
economic, agricultural, or national
defense crisis.

The FCA's policy contrasts sharply
with the position of System commenters
who assert that § 615.5134 should
authorize FCS banks to use their
liquidity reserves for other functions
besides emergency funding. As already
discussed, some Farm Credit banks
issue short-term obligations to fund
their current operations. This short-term
funding strategy requires such banks to
increase their liquidity needs in order to
service their increased short-term debt
load. Other FCS banks hedge against
potential increases in the cost of
funding FCS debt obligations by
building investment portfolios that
could be used to bypass the financial
and capital markets.

These practices cause most Farm
Credit banks to exceed the 15-day
liquidity reserve requirement that the
FCS banks established through the
auspices of the Federal Farm Credit
Banks Funding Corporation. System
commenters oppose the FCA's efforts (0
incorporate a 15-day liquidity reserve
requirement into this regulation because
it would effectively require Farm Credit
banks to use their liquidity reserves
solely as an emergency source of funds.
For this reason, System commenters
petitioned the FCA to expand the size
of the liquidity reserve in § 615.5134.
While the FCC and two FCBs offered
various alternatives to the FCA, no
commenter repudiated the premise in
several System studies that Farm Credit
banks require a liquidity reserve to fund
their operations for approximately the
next 15 days, during stable economic
times, when the basis point spreads
between Systemwide debt obligations
and comparable maturity United States
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Treasury issues are near their historical
levels.

From the FCA’s viewpaint, Farm
Credit banks can accomplish their other
ALM objectives without drawing down
their liquidity reserves. For example,
Farm Credit banks could rely on
investments held for IRR management,
not liquidity, to address their exposure
to basis risk, which is caused by
fluctuations in the spread between
System debt and competitive market
securities or indicies. The FCA notes
that basis risk is a form of IRR. Basis risk
exposures should be addressed in loan
pricing mechanisms that incorporate
premiums to ensure profitability
objectives are met. From FCA's
perspective, Parm Credit banks should
strive to manage basis risk in a
disciplined manmer rather than tapping
into their liquidity reserve.

The FCC claims that Farm Credit
banks should perpetually build their
liquidity reserves to protect themselves
against any potential market disruption.
The FCC's approach may allow System
banks to accumulate large portfolios of
liquid investments during stable
economic times when the spread
between FCS debt obligations and
Treasuries is narrow. Within time, FCS
banks would sccumulate large liquidity
reserves that, in all likelihood, would
disproportionately exceed their need for
funds in the event that System access to
money markets becomes impeded.

The FCA reaffirms its basic position
that the practice of buying investments
solely to generate additional income is
not compatible with GSE status. The
mission of the' FCS'is to finance
agriculture and other specified rural
credit needs. Since the FCS operates on
Cooperative principles, loans te
mem wers are suppesed to be
the primary source of income to Farm
Credit institutions. As the FCA has
previously stated, investments are ALM
tools to combat risks to bank solvency
and liquidity,

The United States Budget for fiscal
year 1992 contained a section that
focused on the role of GSEs in providing
credit to specific sectors of the
American economy, and the financial
risk they pose to the Federal
fovernment. As part of its budget
review, the Office of Management and
Budget (OMB) identified specific risks
that each GSE poses to the United States
Treasury, and it propesed reforms to
reduce these risks. The following
Passage from the budget articulates the
OMB's position:

_ A System-wide standard for sound asset/
liability management should be adopted. . . .
Liquidity guidelines for FCS institutions
should be clarified and enforced. Currently,

the FCS has $51 billion in outstanding loans
and well over $54 billion in outstanding
debt. Some institutions have over 400
percent of the liquidity required by the
Funding Corparation. . . . This implies that
some institutions are creating arbitrage
profits from the issuance of federally backed
FES debt.10

Clearly, FCA is not the only
governmental agency concerned about
FCS institutions’ ability to arbitrage
profits from the issuance of FCS debt,
which is implicitly backed by the
United States.

The FCA does not agree with the
Columbia Bank’s claim that liquidity is
a primary mechanism for System banks
to maintain stable earnings and return
on capital, which in turn, inspires
investor confidence in FCS bends.
Instead, the FCA notes that the
competent management of agricultural
and rural development loans should
generate the earnings and returns on
capital which inspire investor
confidence in FCS obligations.

Accordingly, the ECA retains in final
§615.5134 a provision that requires all
FCS banks to maintain a liquidity
reserve sufficient to fund their
operations. for approximately the next
15 days. Furthermore, final §615.5134
shall not exempt tha liquidity reserve
from the provision in §615.5132 that
restricts overall investments of each
bank to 30 percent of its total
outstanding leans.

The FCA has revised § 615.5134 sa
that the final regulation reinforces the
concept that the liquidity reserve shall
only be used as an emergency source of
funds. As a result, final § 615.5134(h)
shall now require each FCB, BC, and
ACB to segregate investments held for
liquidity from investments that are
maintained for the management of IRR
and short-term funds. Furthermore, final
§ 615.5134 shall only autherize Farm
Credit banks to hold investments that
are unencumbered by (free of] lien in
their liquidity reserve.

Since commenters have expressed
concern that the liquidity reserve
formula is inflexible, the FCA now
explains its approach towards enforcing
§615.5134. As noted earlier, the FCA
expects Farm Credit banks to maintain
a liquidity reserve that is sufficient to
fund their operations for approximately
15 days. Every month, Farm Credit
banks shall calculate the amount of debt
that will mature within the time period
prescribed by § 615.5134. This
calculation determines the size of the
liquidity reserve at each bank. The FCA
recognizes that the size of the liquidity
reserve shall fluctuate from one month

1Budget of the United States Government for

fiscal year 1992; Part Two, p. 241,

to the next. FCA examiners shall
exercise discretion so that Farm Credit
banks. will not be subject to criticism
when the value of the assets held in the
liquidity reserve periodically varies
from the value prescribed by §615.5134
due te.the timing and deliberations
required for the purchase and sale of
assets and liabilities:

If a financial, economic, agricultural,
or national defense crisis disrupts the
capital and financial markets that
provide funds for the FCS, the FCA
shall waive or modify the liquidity
reserve requirement by resolution of the
FCA Board. Despite FCC concerns, the
FCA is confident that it will be able to
respond expeditiously to a crisis. The
FCA constantly monitors the financial
conditions of the FCS, as well as the
economic environment in which it
operates. Similarly, System banks and'
the Federal Farm Credit Banks Fundi ng
Corporation can petition the FCA to
increase or waive the liquidity reserve
requirement if they believe that their
access to the money markets may
become impeded. The FCA redesignates
proposed § 615.5134(c) as final
§615.5136. In order to provide the FCA
with greater flexibility in an emergency,
final § 615.5136 also authorizes the FCA
Board to increase the size of the
investment portfolio.

As requested by the FCC, the FCA
adjusts the formula in §615.5134(a) for
calculating the liquidity reserve
requirement to include Farm Credit
Investment Bonds within. the liquidity
reserve formula by amending
§615.5134(a)(1), which establishes the
liquidity calculation for bonds, notes,
and interest. Farm Credit investment
bonds are debt obligations of individual
banks that are sold directly to borrower/
shareholders rather than through
brokers and dealers. Furthermore, a new
provision in the final regulation,
§615.5134(a)(3), requires each FCB, BC,
and ACB to maintain liquidity sufficient
to fund 50 percent of its commercial
bank borrowing due within the next 30
days. These two revisions te
§ 615.5134(a) are justified because
section 4.2(a) of the Act clearly
contemplates that Farm Credit banks
shall fund their operations by: (1)
Issuing debt obligations; and (2)
borrowing from commercial banks.

The FCA is amending § 615.5134 so
that the final ion permits FCS
banks to include cash in their liquidity
reserve. Conversely, the FCA declines
the FCC's request to include Federal
funds purchased, repurchase
agreements, and similar instruments in
the liquidity reserve formula because
section 4.2 of the Act does not recognize
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these instruments as a source of FCS
funding.

The gCA denies the FCC's request to
exclude assets pledged under CIPA from
both the liquidity reserve requirement
in § 615.5134 and the overall investment
ceiling in § 615.5132. CIPA requires
Farm Credit banks that fail to comply
with certain contractually agreed upon
performance standards to establish a
segregated account that consists entirely
of United States government securities.
CIPA forbids Farm Credit banks from
drawing upon these segregated assets for
current operational purposes.
Accordingly, these instruments would
not be available for use in a liquidity
reserve.

The FCA revises § 615.5134 to require
Farm Credit banks to calculate their
liquidity reserve requirements monthly,
rather than quarterly. This revision
should enable System banks to more
accurately gauge their liquidity needs.

VI. Management of Interest Rate Risk

The FCA proposed a new regulation,
§615.5135, which for the first time,
identified IRR reduction as an
authorized reason for holding
investments for System banks. From the
FCA's perspective, the effective
management of IRR is among the most
difficult and important challenges
facing boards of directors and bank
managers. Interest rate volatility can
undermine the solvency of Farm Credit
banks. Sudden interest rate fluctuations
may significantly impact the NII and
market value of equity (MVE) of Farm
Credit banks. Accordingly, the FCA
sought to ensure bank managers
measure the impact of changing interest
rates on their balance sheets so they
could devise an effective investment
strategy to insulate the bank from
excessive IRR.

In this context, the FCA reasoned that
interest rate shock tests enable bank
management to gauge the bank’s
exposure to IRR on a continual basis,
and understand its impact on NII and
MVE over extended periods of time. The
proposed regulation would have
incorporated a provision of the FCA's
current policy statement on IRR
management,!! which encourages
System banks to simulate the impact of
a instantaneous and sustained 200-
basis-points (interest rate shock or
shocking) increase and decrease in
interest rates on its projected NII and

MVE.

As proposed by the FCA,
§615.5135(a) would require the board of
directors of each bank to adopt IRR

11 See bookletter 281-OE (January 15, 1991) Re:
Asset/Liability Management Practices.

management sections under ALM
Folicies which establish IRR exposure
imits. Under proposed §615.5135(b),
all FCBs, BCs, and ACBs would
simulate, on a quarterly basis, the
impact of an instantaneous and
sustained 200-basis-points increase and
decrease in interest rates over the next
12 months on the bank’s NII and MVE.
Proposed § 615.5135(c) would require
each Farm Credit bank to develop, at
least every quarter, the following three
projections of the impact of interest rate
changes on the bank’s NII and MVE: (1)
A best case scenario; (2) a worst case
scenario; and (3) a most likely case
scenario. Section 615.5135(d) of the
proposed regulation would authorize
Farm Credit banks to purchase and hold
the eligible investments listed in
§ 615.5140 of this subpart in order to
reduce IRR resulting from the bank’s
normal lending operations. Under the
FCA's proposal, each bank would be
required to document, prior to purchase,
the reasons why a particular investment
is needed to meet IRR objectives.
Furthermore, the proposed regulation
would require subsequent quarterly
reports which indicate whether such
investments are satisfying the IRR
objectives of the bank.

The FCC and two FCBs commented
on proposed § 615.5135. The other FCS
commenters endorsed the FCC'’s
position, while the two non-System
commenters refrained from commenting
on § 615.5135. As noted in the preamble
to final § 615.5132, the FCC and one
FCB recommended that the FCA amend
§615.5135 so it mandated the
management, rather than the reduction
of IRR.

Although the FCC did not
fundamentally oppose J)roposed
§615.5135, it perceived some provisions
of the regulation as prescribing
management practices rather than
promoting safety and soundness. While
the FCC acknowledged that the FCA, as
a safety and soundness regulator, has
the responsibility to fully examine ALM
processes at all Farm Credit banks, it
asserted that the agency should not
prescribe specific methods and
procedures for measuring IRR. The
commenter warned that proposed
§615.5135 would not necessarily
provide the most accurate gauge of IRR
at a System bank at a particular point in
time.

Accordingly, the FCC advocated an
alternative approach that would require
each bank to determine the most
appropriate methods for measuring the
level of IRR in its portfolio. In this
context, the commenter recommended
an amendment to § 615.5135(a) that
would require each System bank to

establish the criteria for determining
compliance with the IRR exposure
limits of its ALM policy. The FCC
asserted that its approach was less rigid
and more insightful than the proposed
regulation because it would enable the
FCA to evaluate the risk measurement
processes of all FCS banks, and to hold
each bank accountable for supporting its
method and conclusions.

The FCC did not oppose the quarterly
200-basis-point shock tests of proposed
§615.5135(b), but it urged the FCA to
delete proposed §615.5135(c), which
would require all Farm Credit banks to
develop quarterly projections of a best
case, a worst case, and a most likely
case scenarios concerning the impact of
interest rate fluctuations on NIl and
MVE during the next 12 months. The
FCC opined that proposed § 615.5135(c)
“*is ambiguous and probably not very
informative.” Since the commenter
doubted that these three selected
scenarios would realistically reflect
actual future movements in interest
rates, it claimed that System-banks
would derive little benefit from
conducting the analysis required by
proposed § 615.5135(c).

The FCC also opposed those
provisions in § 615.5135(d) that would
require each System bank to evaluate in
writing, both before and after purchase,
how a selected investment achieves its
IRR objectives. The commenter asserted
that these matters are managerial
disciplines that fall exclusively within
the purview of the board and
management, and therefore, they do not
warrant detailed procedural instructions
in a regulation. The FCC also proposed
a technical amendment to the first
sentence in proposed § 615.5135(d),
which would authorize Farm Credit
banks to hold eligible investments in
order to reduce IRR resulting from their
normal “lending’" operations. The
commenter advised the FCA to delete
the term “lending’" from §615.5135(d)
because the regulation focuses on IRR
that results from all operations at
System banks.

A FCB concurred with the FCC that
proposed § 615.5135 would shift FCA

ulation from general oversight
toward detailed bank management. This
commenter complained that the
proposed regulation would impose
extremely burdensome documentation
requirements on System banks
concerning IRR management. Since the
commenter claimed that the costs of
proposed § 615.5135 outweighed its
benefits, it urged the FCA to eliminate
or substantially reduce the paperwork
and simulation requirements of this
regulation.
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Furthermaore, this FCB viewed
proposed § 615.5135 as impractical
because liquidity maintenance and IRR
management are often so closely related
that it may be difficult, if not
impossible, to separate the purposes
behind a particular investment
transaction. This commenter felt that
evaluating each investment transaction
to meet specific interest rate
sensitivities used in the process of
managing IRR imposed micro-level
evaluation, This FCB warned FCA that
FCS banks may not be able to
meaningfully isolate IRR management
functions of individual investments.

The commenters have persuaded the
FCA to modify § 615.5135 so it provides
System banks with more flexibility to
resolve their IRR exposure within
established safety and soundness
parameters. As a result, the final
regulation permits FCBs, BCs, and ACBs
to “manage" rather than “reduce” IRR.
Moreover, while final §615.5135 sets
forth fundamental safety and soundness
criteria for IRR management, it no
longer dictates detailed management
practices to System banks.

As noted earlier, the FCA has
amended §§615.5132 and 615.5135 so
that the final regulations require FCS
banks to “‘manage” rather than “reduce”
[RR. The regulations in subpart E of part
615 require bank management to
establish a framework of policies,
procedures, controls, and reporting
practices for safeguarding the solvency
and liquidity of the bank. In this
context, these practices should
effectively help an institution manage
its IRR, not necessarily reduce it.
Reduction of IRR may be the result of
managing IRR, but it may not always be
the sole objective of the bank. In certain
scenarios, it may be prudent for a Farm
Credit bank to increase its IRR tolerance
levels. By amending this regulation, the
FCA is providing System banks with
greater flexibility to combat their
exposure to IRR.

System commenters suggested that
the FCA could ensure that Farm Credit
banks safely and soundly manage IRR
without prescribing specific methods
and procedures for measuring IRR
xposure in § 615.5135. In response, the
FCA acknowledges that a more flexible
regulatory approach will permit System
banks to incorporate other IRR strategies
into their ALM practices. Since the FCA
dgrees with the commenters that other
risk evaluation techniques may also
effectively assist bank managers in their
task of managing IRR, the FCA now
adopts the FCC'’s proposed amendment
'0 §615.5135 which will enable each
System bank to establish criteria for

determining compliance with the IRR
exposure limits of its ALM policy.

n crafting final § 615.5135, the FCA
sought to balance the banks' need for
managerial flexibility in containing IRR
in their balance sheets with the agency's
responsibility to ensure that all FCS
institutions operate safely and soundly.
For this reason, the final regulation
requires each System bank to comply
with certain criteria when it develops
and implements an IRR management
section to its ALM policy. From the
FCA's perspective, final § 615.5135
establishes the minimum requirements
necessary to ensure that: (1) Farm Credit
banks manage their IRR in a safe and
sound manner; and (2) the FCA is able
to discharge its responsibility to
effectively examine the ALM practices
at System banks for safety amr
soundness.

Under final § 615.5135, each System
bank shall, at a minimum, address five
specific areas in the IRR management
section of its ALM policy. Under
§615.5135(a), each bank shall identify
and analyze the causes of risks within
its existing balance sheet structure.
Section 615.5135(b) requires System
banks to measure the potential impact of
these risks on projected earnings and
market values by conducting interest
rate shock tests and simulations of
multiple economic scenarios at least on
a quarterly basis, Although §615.5135
continues to.require Farm Credit banks
to perform interest rate shock tests and
develop simulations of multiple
economic scenarios, it no longer
specifies exact tests and simulation
models. Instead, the IRR management
section of each bank’s ALM policy shall
identify the shock tests and simulations
that the bank shall use to measure its
IRR exposure. System banks are
required by §615.5135(c) to explore and
implement actions needed to obtain its
desired risk management objectives.

Final § 615.5135(d) states that a
System bank shall document the
objectives it is attempting to achieve by
purchasing eligible investments, while
§615.5135(e) requires quarterly
evaluation and documentation to
determine whether these investments
have actually met the bank'’s objectives.
The FCA emphasizes that final
§615.5135(d) and (e) do not require
System banks to document, before and
after purchase, how each individual
investment transaction in an investment
position performed in managing a
specific IRR exposure. Instead, these
provisions only require a bank to
evaluate and document the performance
of a block of investments that was
acquired to manage a specific IRR
expusure.

Finally, the FCA addresses the FCB’s
complaint that it is difficult to separate
the investment purposes supporting a
particular investment transaction. The
FCA does not agree with this point of
view. The regulations in subpart E of
part 615 authorize Farm Credit banks to
hold investments solely for the purposes
of maintaining a liquidity reserve and
managing IRR and short-term surplus
funds. Furthermore, these regulation
accord different treatments for
investments held for IRR and liquidity.
Section 615.5134 requires FCS banks to
segregate investments that are held in
the liquidity reserve. Conversely, Farm
Credit banks must comply with the
evaluative process set forth in final
§615.5135 for investments that are held
to manage IRR. Since these regulations
require each bank to identify whether an
investment is used for liquidity or IRR
management, the same investment
cannot simultaneously be used for both
purposes.

VIL Eligible Investments

Final § 615.5140 expands the list of
eligible investments that Farm Credit
banks are authorized to hold in order to
comply with the requirements of
§615.5132 pertaining to liquidity, IRR,
and the investment of surplus short-
term funds. As the FCA noted in the
preamble to the proposed regulation,
only investments that can be promptly
converted into cash on an established
secondary market are suitable for
liquidity, IRR management, and the
investment of surplus short-term funds.
See 56 FR 65691, 65695 (December 18,
1991). Therefore, all eligible
investments listed in final § 615.5140
share the following characteristics: (1)
Short-term maturities or short-term
repricing mechanism; (2) a high
investment grade credit rating by a
nationally recognized credit rating
service; (3) an active and universally
recognized secondary market exists for
trading these investments; and (4) these
investments are valuable as collateral.
Furthermore, the regulation that the
FCA adopts today promotes portfolio
diversification by establishing
percentage limits on most eligible
investments that FCBs, BCs, and ACBs
may hold at any particular time.

The input that the FCA received from
System commenters and the investment
banking firm about eligible investments
proved extremely useful in crafting final
§615.5140. The preamble to the
individual provisions of § 615.5140 will
analyze specific recommendations by
the commenters and explain the FCA's
positions concerning the final
regulation.
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A. Obligations of the United States, Its
Agencies and Instrumentalities

As proposed by the FCA,
§615.5140(a)(1) would implement
sections 1.5(15) and 3.1{13)(A) of the
Act by authorizing Farm Credit banks to
invest in obligations other than
moﬁr:?age—backed securities MBSs issued
or fully %uamnteed as to principal and
interest by the United States, or any of
its agencies and instrumentalities. Such
obligations are suitable for managing
liquidity, reducing IRR, and investing
short-term surplus funds, because they
pose virtually no risk of default, and are
marketable investments within the
meaning of proposed § 615.5131(i). The
FCA did not propose any restrictions on
the percentage of Federal obligations
that Farm Credit banks could hold in
their investment portfolios because
these obligations are, from a regulatory
perspective, inherently safe and sound.

The FCA proposed to exclude MBSs
that are issued or insured by an
instrumentality of the United States
from coverage under proposed
§ 615.5140(a)(1). Instead, these
investments would be governed by
proposed § 615.5140(a)(2).

The FCC suggested that
§ 615.5140(a)(1), not § 615.5140(a)(2),
should cover MBSs that are issued by
the Government National Mortgage
Association (GNMA). The commenter
reasoned that the provision in
§ 615.5140(a)(2) which limits the size of
the MBS portfolio should not apply to
GNMA mortgage-related securities
because they are fully guaranteed as
direct obligations of the United States.
However, the FCC proposed revisions to
§ 615.5140(a)(2) that would impose a
three-pronged interest rate sensitivity
test for GNMA, FNMA, and FHLMC
mortgage-related securities. The FCA
agrees with the FCC's basic approach
toward GNMA securities. Although final
§ 615.5140(a)(2) will continue to govern
investments in GNMA mortgage-related
securities, it will no longer restrict the
amount of these securities that System
banks may hold.

An FCB suggested that final
§ 615.5140(a)(1) should expressly
authorize System banks to invest in
MBSs that are issued by the Small
Business Administration (SBA). The
FCA's research reveals that the SBA
grovides financial assistance to small

usinesses, and then sells direct or
guaranteed loans to investors through
five separate programs. Some of these
SBA securities are backed by the full
faith and credit of the United States,
while others are not. Similarly, while
some SBA securities are backed by

commercial real estate mortgages, other
instruments are secured by chattels.

The FCB has not identified which
SBA securities it seeks to qualify as
eligible investments under
§615.5140(a)(1). The FCA notes that
SBA securities could, depending on the
circumstances, gualify as sligible
investments under either
§615.5140(a)(1),(a)(2), or (a)(11). It is
conceivable that certain SBA securities
are ineligible investments under this
regulation. Farm Credit banks should be
vigilant so that they do not purchase or
hold SBA securities that are not backed
by the full faith and credit of the United
States.

B. Mortgage-Backed Securities

Proposed § 615.5140(a)(2) would have
authorized FCBs, BCs, and ACBs to hold
MBSs issued by, or fully guaranteed as
to principal and interest by the GNMA,
FNMA, FHLMC, and Farmer Mac so
long as: (1) All adjustable rate MBSs
reprice within 12 months; or (2) all
fixed-rate MBSs have an absolute final
maturity of 5 years from the time of
purchase. Prime derivative products of
MBSs, such as Collateralized Mortgage
Obligations (CMOs), Real Estate
Mortgage Investment Conduits
(REMICs), and Stripped Mortgage-
Backed Securities {SMBSs), were
excluded from coverage under proposed
§ 615.5140(a)(2). Although certain CMO
and REMIC tranches are effective in
managing IRR, the FCA concluded in
the preamble to the proposed regulation
that the universe of CMO and REMIC
tranches available in the marketplace
was too diverse for effective regulation.
See 56 FR 65691, 65695 (December 18,
1991). The FCA also proposed to limit
investments in qualified MBSs to 30
percent of the total investment portfolio
of the bank.

The FCC, a BC, an FCB, Farmer Mac,
and the investment banking firm
criticized proposed § 615.5140(a)(2) as
unduly restrictive. Most criticism of
proposed § 615.5140(a)(2) focused on
provisions that: (1) Imposed an absolute
final maturity of 5 years on all fixed-rate
MBSs; (2) precluded MBSs where the
underlying adjustable rate mortgages
(ARM:s) could convert into fixed-rate
mortgages; (3) prohibited all
investments in CMOs and REMICs; and
(4) limited MBSs to 30 percent of the
investment portfolio.

All commenters recommended
extensive revisions to pro
§ 615.5140(a)(2). The FCA incorporated
man{ of these changes into the final
regulation because they are consistent
with the FCA'’s objective of allowing
System banks to invest only in MBSs
that: (1) Have little or no risk; and (2)

are suitable for maintaining a liquidity
reserve, managing IRR, and investing
surplus short-term funds. These
amendments to the final regulations
should provide bank managers with
more flexibility in managing risks, and
enhance the quality and diversity of
investment portfolios throughout the
FCS.

For these reasons, the FCA now
adopts as final § 615.5140(a){2) an
alternative that was offered in part by
the FCC. MBSs, CMOs, and REMICs tha
are issued by, or guaranteed as to both
principal and interest by GNMA,
FNMA, or FHLMC qualify as eligible
investments under final
§615.5140(a)(2). The FCA emphasizes
that CMOs and REMICs that are
collateralized by the MBSs of GNMA,
FNMA, or FHLMC are expressly
included within the ambit of this
regulation even though they are
packaged and sold by a private sector
investment banker. All eligible
securities, excepl those that are issued
by or guaranteed as to both principal
and interest on the full faith and credit
of the United States, shall be rated AAA
or its equivalent by a nationally
recognized credit rating service.

Final § 615.5140(a)(2) imposes certain
threshold requirements for ARMs and
fixed-rate mortgages that back these
securities. ARMs that back eligible
securities shall have a repricing
mechanism of 12 months or less tied to
an index. The final regulation requires
that the underlying fixed-rate mortgages
of MBSs, CMOs, and REMICs meet the
following three conditions at the time of
purchase and each quarter thereafter: (1)
The expected weighted average life
(WAL) !2 of the instrument does not
exceed 5 years; (2) the expected WAL
does not extend for more than 2 years
assuming an immediate and sustained
parallel shift in the yield curve of plus
300 basis points, nor shorten for more
than 3 years assuming an immediate
and sustained parallel shift in the yield
curve of minus 300 basis points; and (3)
the estimated change in price is not
more than 10 percent due to an
immediate and sustained parallel shift
in the yield curve of plus or minus 300
basis points. The FCA deleted the
provision in the proposed regulation
that precluded System banks from
investing in securities where the
underlying ARMs are convertible into
fixed-rate mortgages.

12The FCA adopts § 615.5131(v), which defines
weighted average life as the average time to receip!
of principal, weighted by the size of each princips!
payment. Weighted average life for MBSs, CMOs o
REMICs is calculated under some specific
prepayment assumption.
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The FCC proposed that the final
regulation adopt “weighted average
maturity” (WAM) as the standard for
measuring the average life and average
life sensitivity of mortgage-related
securities. However, the FCA’s research
reveals that both the industry and other
Federal regulators rely on WAL as the
appropriate standard for gauging the
average life and average life sensitivity
of these instruments. WAL calculations
include some prepayment assumptions,
whereas WAM assumes no
prepayments.

inal §615.5140(a)(2) requires Farm
Credit banks to document both their
assumptions concerning the mortgage-
related security and its underlying
collateral, and any subsequent changes
in those assumptions. The bank shall
also analyze the security prior to
purchase and on a quarterly basis
thereafter. The final regulation compels
System banks to divest any mortgage-
related security that, subsequent to
purchase, fails any of the
aforementioned three tests concerning
interest rate sensitivity.

The final regulation also allows
System banks to invest in CMO floaters.
Furthermore, final § 615.5140(a)(2)
exempts CMO floaters that bear a rate of
interest below their contractual cap
from the above-cited requirements
concerning the WAL, The FCA has also
expanded the definition of a CMO in
§615.5131(e) so it expressly includes a
CMO floating-rate debt class. According
to final § 615.5131(e), the interest rate of
a CMO floater adjusts at least annually
pursuant to a conventional index.
Inverse CMO floaters do not qualify as
eligible investments under final
§615.5140(a)(2).

Two commenters dissented from the
FCC’s proposal. These commenters
urged the FCA to adopt the FFIEC's
three-pronged test for idenrt(i)?ing high-
risk mortgage-derivative products.
Under the FFIEC standards, a mortgage
derivative, such as a CMO, REMIC, or
SMBS, shall be classified as a high-risk
security if it fails any of the following
three tests: (1) The expected WAL
exceeds 10 years; (2) the expected WAL
of the security extends by more than 4
years assuming an immediate and
sustained parallel shift in the yield
curve of plus 300 basis points, or
shortens by more than 6 years assuming
an immediate and sustained parallel
shift in yield curve of minus 300 basis
points; or (3) the estimated change in
the price of the mortgage-derivative
product is more than 17 percent, due to
an immediate and sustained parallel
shift in interest rates of plus or minus
300 basis points. See 57 FR 4028, 4038~
39 (February 3, 1992).

One System commenter urged the
FCA to elect the FFIEC’s approach over
the FCC’s proposal. This commenter
asserted that all federally regulated
financial institutions should operate
under the same rule concerning
mortgage derivatives, and that there is
no justification for applying a different

ulatory treatment to System banks.

he FCA prefers the FCYC's proposal to
the FFIEC policy for several reasons.
First, the conservative standards
advocated by the FCC apply to both
securities backed by ﬁxeg-rale
mortgages, and to CMOs and REMICs,
whereas the FFIEC policy statement
covers high-risk mortgage-derivative
products, including SMBSs. Second, the
FCC’s approach is specifically tailored
to the needs of Farm Credit banks
because § 615.5140(a)(2) establishes
standards for mortgage-related securities
that are compatible with the investment
objectives of § 615.5132. Third, the FCA
notes that §615.5140(a)(2) and the
FFIEC policy statement are geared to
entirely different objectives. Depository
institutions, in their capacity as
primarily lenders, routinely originate
the residential mortgages that
collateralize these securities, whereas
Farm Credit institutions have only
limited statutory authority to make
(rural) residential loans that back these
mortgage-related instruments. Thus,
depository institutions are exposed to
the risks of loss on the types of loans
that underline these securities, while
the FCS generally is not. In this context,
the FCA's regulation establishes the
parameters of an eligible investment. In
contrast, the FFIEC policy does not
prohibit depository institutions from
investing in high-risk mortgage
derivatives, Instead, it only establishes a
three-pronged test for determining if
individual mortgage-derivative products
should be classified as high-risk
securities,

Most commenters judged the
proposed 30-percent limit on mortgage-
related securities as inadequate. The
FCC and all System commenters
advanced the following arguments in
support of their position for a higher
limit: (1) The regulation already
imposes the highest credit quality
standards on eligible mortgage-related
securities; (2) these investments are
effective tools for managing IRR and
enhancing liquidity; and (3) advanced
computer technology provides System
banks with continual access to
analytical information about the
performance of these securities.

As noted in the preamble to
§615.5140(a)(1), the FCC opposed any
ceiling on investments by System banks
in GNMA mortgage-related securities.

This commenter also encouraged the
FCA to raise the limit on FNMA and
FHLMC mortgage-related securities from
30 to 60 percent. Another commenter
advised the FCA to abolish all
regulatory restrictions on the percentage
of GNMA, FNMA, or FHLMC mortgage-
related securities that System banks may
hold in their investment portfolios. This
commenter warned that other regulators
and the marketplace may misconstrue
the FCA'’s position, and conclude that
the FCA is questioning the
creditworthiness of GNMA, FNMA, and
FHLMC. The commenter also expressed
concern that other regulators may
retaliate by imposing limits on the
purchase of System obligations by other
financial institutions or GSEs.

Final § 615.5140(a)(2)(vi) eliminates
all restrictions on the amount of GNMA
mortgage-related securities that Farm
Credit banks may hold in their
investment portfolios. The FCA notes
that private sector investment firms
often convert GNMA MBSs into CMOs
and REMICs. The investor purchases a
private label security which is fully
collateralized with GNMA securities,
which in turn are backed by the full
faith and credit of the United States.
Since GNMA mortgage-related securities
pose no credit risk (insofar as principal
and interest income is concerned) to the
investor, the FCA has decided to
authorize System banks to purchase and
hold these investments without
regulatory restriction as to amount. In
this context, management should
determine how GNMA mortgage-related
securities best meet the investment
objectives of the bank. Similarly, this
provision applies to mortgage-related
securities of the SBA or other Federal
government agencies which: (1) Are
backed by the full faith and credit of the
United States; (2) secured by real estate;
and (3) comply with the other
requirements of § 615.5140(a)(2). The
FCA reiterates that Farm Credit banks
should be vigilant so that they do not
purchase or hold mortgage-related
securities that are issued or guaranteed
by the SBA or another.government
agency unless they are backed by the
full faith and credit of the United States.

The FCA has decided to raise the
ceiling on FNMA and FHLMC mortgage-
related securities from 30 to 50 percent
of the total investment portfolio of
banks. The commenters have convinced
the FCA that the high credit quality of
these securities warrants a more liberal
approach toward System participation
in this market. However, the FCA rejects
a 60-percent limit because it is
concerned that the investment portfolios
of System banks could become too
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heavily concentrated in mortgage-
related securities,

Several months after the second
comment period expired, Farmer Mac
submitted a comment letter to the FCA
concerning pro §615.5140(a)(2).
More specifically, Farmer Mac objected
to FCA's decision to include Farmer
Mac securities within the ambit of this
regulation. The commenter asserted that
the secondary agricultural mortgage
market is a logical extension of the
System's agricultural lending
operations. In the commenter’s opinion,
Farmer Mac securities enhance the
credit quality and lig:xidity of System
loan portfolios, but they do not satisfy
the asset/liability management
objectives of § 615.5132. For this reason,
Farmer Mac argued that its securities
should not be accorded the same
regulatory treatment as investments
which are unrelated to agricultural
lending. The commenter also
complained that other Federal bank
regulatory agencies did not similarly
impede participation by their
institutions in the Farmer Mac securities
market.

The FCC implied that Farmer Mac
securities should be excluded from
§ 615.5140(a)(2) because it proposed
regulatory language for § 615.5140(a)(2)
that omitted all of FCA's references to
Farmer Mac. .

After careful reflection, the FCA has
decided to exclude Farmer Mac
securities from coverage under final
§ 615.5140(a)(2). The FCA agrees with
the commenter that Farmer Mac
securities fulfill a different set of
investment criteria for System banks
than GNMA, FNMA, and FHLMC
mortgage-related securities.
Accordingly, the FCA adopts new
regulations in subpart F of part 615 that
shall govern investments by FCS
institutions in guaranteed Farmer Mac
securities. This new authority shall be
addressed at length in the preamble to

subpart F.
C. Negotiable Certificates of Deposit
The FCA proposed substantial
revision to the existing regulation
governing investments by Farm Credit
banks in negotiable certificates of
deposit (CDs). The FCA expressed
concern that: (1) The investment
portfolios of Farm Credit banks are too
heavily concentrated in commercial
banks; and (2) CDs expose Farm Credit
banks to undue financial risks because
the commercial banking and thrift
industries have recently experienced
significant difficulties. See 56 FR 65691,
65697 (December 18, 1991).
Accordingly, the FCA proposed
amendments to this regulation that

would remedy these problems by
limilin%Systam bank investment in
negotiable CDs, and imposing credit
quality standards on these instruments.

The proposed regulation would retain
the existing requirement that Farm
Credit banEs only hold negotiable CDs.
Proposed § 615.5140(a)(5) would require
all FCBs, BCs, and ACBs to limit their
holdings of negotiable CDs to 30 percent
of their investment portfolio, while
proposed § 615.5140(b) would prohibit
Farm Credit banks from concentrating
their CD investments in a limited
number of depository institutions. The
FCA also proposed that all negotiable
CDs held gy Farm Credit banks mature
within 1 year or less. To the extent that
a domestic, Yankee, or Eurodollar CD is
not insured by an agency of a Federal
or national government, the proposed
regulation would require that: (1) The
depository institution maintain at least
a B, or equivalent credit rating by a
nationally recognized credit rating
service; and (2) the foreign country
where Eurodollar CDs are held to
maintain an AAA, or equivalent rating
for political and economic stability from
a nationally recognized credit rating
service.

The FCC and a FCB offered
amendments to both proposed
§ 615.5131(1), which defines negotiable
CDs, and proposed § 615.5140(a)(5). As
requested by these commenters, final
(and redesignated) § 615.5131(m)
defines negotiable CDs as instruments
issued as “‘evidenced by definitive or
book-entry form,” rather than
instruments “‘evidenced by a
certificate.” This revision is designed to
conform the final regulation to current
industry practices and standards
concerning the issuance of negotiable
CDs.

These two commenters also urged the
FCA to expand this category of
investments to include Eurodollar
deposits at foreign banks and overseas
branches of American banks. Although
the commenters conceded that
Eurodollar deposits are non-negotiable
and less liquid than other investments,
they asserted that these instruments are
suitable for managing short-term
cashflows at System banks. The FCC
and the FCB had different views about
the maximum maturity that the final
regulation should impose on Eurodollar
degosils.

he final regulation does not
authorize System banks to hold
Eurodollar deposits because they are not
negotiable instruments. A non-
negotiable CD contains restrictions on
its transferability, which in turn,
adversely impacts its marketability and
liquidity. In this context, non-negotiable

CDs do not accomplish the FCA’s goal
of reducing the exposure of System
banks to the risks of the commercial
banking industry.

The commenters also requested that
the FCA reduce the credit ratings in
§ 615.5140(a)(5) to: (1) B/C for
defository institutions; and (2) AA for
political and economic stability of the
host country where the funds are
deposited. The FCA agrees to lower the
credit rating for depository institutions
to B/C which represents a larger
universe of commercial banks that are of
acceptable short-term investment grade.
However, the FCA shall only permit
System banks to hold Eurodollar CDs in
foreign countries that achieve the
highest rating for political and economi
stability, and therefore, System requests
to lower this standard are denied.
Similarly, the FCA declines advice to
expand the maximum maturity on
negotiable CDs to 24 months because a
time deposit with a shorter maturity is
more liquid. Accordingly, final
§ 615.5140(a)(5) will require negotiable
CDs to mature within 1 year or less.

The commenters requested that FCA
further revise § 615.5140(a)(5) by
doubling the limit on negotiable CDs
from 30 to 60 percent. As recommended
by these commenters, Farm Credit banks
would be authorized to hold 30 percent
of their investments in domestic CDs, 30
percent in Eurodollar and Yankee CDs,
and 30 percent in Federal funds under
§ 615.5140(a)(6). Under the System’s
proposal, accounts at depository
institutions could comprise 90 percent
of any System bank’s investment
portfolio.

The System's proposal cannot be
reconciled with the FCA's objective of
prompting Farm Credit banks to
diversify their investment portfolios so
they no longer remain heavily
concentrated in depository institutions.
Interestingly, the ABA expressed no
objection to the FCA’s proposal to
impose restrictions on System bank
investments in CDs and Federal funds.
Yet, System commenters ignored the
FCA's safety and soundness concerns,
and instead advocated greater
concentration of System investments in
the commercial banking sector.

Final § 615.5140(a)(5) prohibits FCBs.
BCs, and ACBs from holding more than
25 percent of their investments in
negotiable CDs. Since the FCA raised
the investment ceiling in §615.5132
from 20 to 30 percent, it lowered the
limit on negotiable CDs from 30 to 25
percent. In spite of this modification,
the overall level of permissible System
bank investment in negotiable CDs is
still slightly higher under the final
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regulation than it was under the
proposed regulation.
D. Federal Funds

Proposed § 615.5131(f) would define
Federal funds as loans, for 1 business
day or under a continuing contract, to
a federally insured depository
institution. Based on lgt')x:‘deﬁnition,
proposed § 615.5140(a)(6) would
authorize Farm Credit banks to hold
Federal funds that mature within 1
business day, or are subject to a callable
centract. The propased regulation
would also limit Federal funds to 30
percent of the bank’s investment
portfolio in order to encourage risk
diversification. From the FCA's
perspective, the short maturity on
Federal funds are suitable for managing
liquidity and investing surplus short-
term funds.

The FCC, two FCBs, and a BC
proposed revisions to §§615.5131(f) and
615.5140(a)(6). All commenters
recommended that the FCA amend
§615.5131(f) so System banks are
permitted to engage in Federal funds
transactions with other GSEs. The FCA
adopts this amendment so System banks
can more fully participate in the Federal
funds market.

System commenters also urged the
FCA to expand this definition to include
Term Federal funds that are not subject
to a callable contract, but mature within
2 to 100 days. One commenter requested
that the final regulation authorize.
System banks to invest in callable
Federal funds that mature within 2
years. In response, the FCA will amend
the regulation so System banks can hold
Term Federal funds that, subject to a
callable contract, mature within 2 to 100

days.

grom a regulatory perspective, a
callable feature provides liquidity for
such instruments. Investors in non-
callable Term Federal fund contracts
sacrifice liquidity in exchange for a
higher return. The investors are e
to loss if the issuer defaults at any time
before the instrument matures. In
contrast, a callable Term Federal funds
Contract enables the holder to withdraw
its funds at any time. By restricting
System bank investments to callable
Term Federal funds, the FCA continues
to bar the use of non-negotiable
investments in su E.

The FCA has decided to impose a
maximum maturity of 100 days on Term
Federal funds for two separate reasons.
First, research by the FCA reveals that
the market for Term Federal funds with
@ maturity that exceeds 100 days is
Sparse. Second, a maximum maturity of
100 days is a standard that would
require System banks to periodically

review the creditworthiness of the
issuer,

The final regulation also requires
depository institutions that engage in
Term Federal fund transactions with
any Farm Credit bank to maintain a B/
C credit rating. This safety and
soundness standard is a logical
extension of the System pro Is to
expand coverage of the regulation to
Term Federal funds.

Two commenters petitioned the FCA
to raise the limit on Federal funds from
30 to 60 percent. Although these
commenters acknewledged that their
proposal weuld further concentrate
System investments in the commercial
banking industry, they asserted that
Farm Credit banks could effectively
contain the attendant risks through
internal credit quality control standards.
These commenters urged the FCA to
increase this limit in order to
accommodate those System banks that
depend upon large holdings of Federal
funds to pegetuate short-term funding
strategies. These commenters
complained that the FCA’s proposal
would arbitrarily force such banks to
abandon their current funding
strategies, and divest a significant
portion of their Federal funds. These
two commenters claimed, without
explanation, that diversification away
from commercial bank investments will
actually increase, rather than decrease,
}he exposure of Farm Credit banks to

0ss.

The FCA responds that no financial
institution can effectively reduce its loss
exposure without relying on both
portfolio diversification and stringent
credit quality standards. From a safet
and soundness perspective, high it
ratings, short maturities, and geographic
or institutional diversification cannot
sufficiently alleviate the risks inherent
in an investment portfolio that is
heavily concentrated in a single
industry.

Final § 615.5140(a)(6) authorizes Farm
Credit banks to hold up to 25 percent of
their investments in Federal funds and
Term Federal funds. The FCA has
lowered the limit on Federal funds and
Term Federal funds from 30 to 25
percent in order to partially offset the
increase in the overall investment
ceiling in §615.5132 from 20 to 30
percent.

E. Prime Commercial Paper

The FCA defined prime commercial
paper in proposed §615.5131(n) as an
unsecured promissory note of a
corporation that has a fixed maturity of
no more than 270 days, and is rated A—
1 or P-1 by a nationally recognized
credit rating service. Propesed

§615.5140(a)(7) would authorize Farm
Credit banks to hold prime commercial
paper in an amount that does not exceed
30 percent of their investment
portfolios, while proposed § 615.5140(b)
would restrict the amount that any
System bank could invest in commercial
paper issued by a single issuer. In
situations where the commercial paper
is issued by a foreign corporation, or the
overseas subsidiary of a United States
corporation, the country where the
issuer is incorporated would be required
by proposed § 615.5140(a)(7) to receive
the highest possible rating (AAA) for
political and economic stability from a
nationally recognized credit rating
service.

The FCA received comments about
proposed §§615.5131(n) and
615.5140(a){7) from the FCC. As
recommended by the commenter, the
FCA revises the definition of prime
commercial paper in redesignated
§615.5131(0) to include both secured
and unsecured promissory notes of
corporation. The exclusion of secured
promissory notes from the proposed
regulation was an inadvertent error.

The FCA rejects the FCC's advice to
downgrade the credit rating for political
and economic stability of foreign host
countries from an AAA to an AA. The
commenter’s assertion that an AAA
rating is “unduly restrictive™ appears to
be unfounded. The FCA notes that
Canada, Japan, Austria, Germany,
France, Luxembourg, Netherlands,
Switzerland, and the United Kingdom
currently qualify for an AAA rating.

F. Corporate Debt Obligations

The FCA proposed § 615.5140(a)(8),
which would authorize Farm Credit
banks to hold corporate debt obligations
that: (1) Mature within 3 years or less;
(2) are rated in the two highest
investment grades (AA or AAA) by a
nationally recognized credit rating
service; and (3) are not convertible into
equity securities. Additionally, the
proposed regulation would limit
corporate debt obligations to 15 percent
of the bank’s total investment portfolio.

The FCA proposed this new authority
in order to encourage Farm Credit banks
to diversify their investment portfolios.
From a regulatory perspective, a short-
term maturity deadline and a superior
credit rating ensures that Farm Credit
banks only purchase highly liquid
corporate debt obligations with limited
IRR. The proposed regulation would
also prohibit Farm Credit banks from
holding corporate debt obligations that
are convertible into equity securities,
because FCA believes that it is
inappropriate for the banks to maintain
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an ownership interest in commercial
enterprises.

The FCC, one FCB, and the
investment banking firm commented
about proposed §615.5140(a)(8). The
FCC recommended that the FCA
increase the maturity for corporate
bonds from 3 to 5 years. According to
this commenter, the proposed regulation
would actually inhibit System banks
from exercising this new investment
power because corporate obligations
with a 3-year maturity are rarely
available in the market. This commenter
also opined that a maximum maturity of
5 years is a reasonable limitation that
still affords adequate safety of principal
risk. The FCA is persuaded by these
arguments, and therefore, it amends
§ 615.5140(a)(8) so that corporate
obligations that mature within 5 years or
less are eligible investments under the
final regulation. For the reasons
explained in the preambles to
§§ 615.5140(a)(5) and 615.5140(a)(7), the
FCA, rejects the FCC's request to
downgrade the credit rating for political
and economic stability of host foreign
countries from AAA to AA.

In response to another FCC comment,
the FCA clarifies that corporate debt
obligations under § 615.5140(a)(8)
include bonds, debentures, medium-
term notes, and similar forms of
indebtedness.

The FCB requested that the FCA
modify § 615.5140(a)(8)(iv), which
prohibits FCBs, BCs, and ACBs from
holding corporate obligations that are
convertible into equity securities. While
the commenter conceded that it is
inappropriate for Farm Credit banks to
acquire an ownership interest in
commercial enterprises, it argued that
the FCA's approach was too rigid.
Accordingly, the FCB suggested that the
final regulation accord convertible
corporate debt the status of eligible
investments, but prohibit System banks
from exercising the conversion option.
The commenter claimed that the
convertible feature on corporate debt
actually adds value to the investment in
certain situations.

The FCA denies the commenter’s
request. From the FCA’s perspective,
convertible corporate debt investments
are not effective for IRR management
because the price performance of these
obligations fluctuates with the price of
the underlying common stock.
Additionally, investors in convertible
bonds traditionally are influenced by
the equity factor, and as indicated by
the commenter, equity holdings are
inappropriate investments for Farm
Credit banks.

The FCC and the investment banking
firm petitioned the FCA to expand the

list of eligible investments to include
asset-backed securities (ABSs). The FCC
specifically recommended that the FCA
classify ABSs as corporate obligations
and include them within the ambit of

§ 615.5140(a)(8), while the investment
banking firm noted the similarity
between ABSs and corporate debt
securities. Both commenters suggested
that the regulation impose a credit
rating of AAA or its equivalent on ABSs,
and the FCC proposed that eligible
ABSs have an absolute final maturity of
5 years. These commenters emphasized
that: (1) A broad secondary market for
these securities has developed in recent
years; and (2) ABSs possess the
characteristics that make them effective
instruments for safely and soundly
managing liquidity and interest rate
risks. The FCC pointed out that the
cashflow structures of most ABSs are
simpler and more dependable than
MBSs.

The FCA accedes to the commenters'
request, subject to certain modifications.
ABSs are similar to MBSs, except that
they are backed by collateral other than
real estate mortgages. A diverse array of
ABSs is available in the marketplace.
According to the FCA’s research,
investors can purchase ABSs that are
collateralized by credit card receivables,
accounts receivables, automobile loans,
home equity loans, boat loans,
recreational vehicle loans,
manufactured home loans, equipment
leases, delinquent loans, and junk
bonds.!3

As noted earlier, the FCA's
investment policy is based on the
premise that only those investments that
can be promptly converted into cash on
an established secondary market are
suitable for liquidity, IRR management,
and the investment of surplus short-
term funds. In order to qualify as an
eligible investment under § 615.5140(a),
an asset must: (1) Have a short maturity
or a repricing mechanism; (2) maintain
a high investment credit rating; (3) trade
on an active and universally recognized
secondary market; and (4) be valuable as
collateral.

After careful analysis, the FCA
concludes that only public issues of
ABSs that are collateralized by either
credit card receivables (CARDs) or
automobile loans (CARs) meet these
criteria. CARDs and CARs represent
approximately 80 percent of the ABS
market.!4 ABSs that are collateralized by
other types of assets do not qualify as
eligible investments under this
regulation because the FCA's research

13 Lehman Brothers, Mortgage Strategies Group,
(January 1993), p. 70.
mid.

reveals that: (1) Supply is limited; (2)
their market is fragmented; (3) they are
not liquid; and (4) it is difficult to
appraise their market value.

ccordingly, final § 615.5140(a)(8)(ii)
authorizes all FCBs, BCs, and ACBs to
invest in ABSs, as defined by new
§615.5131(c) that: (1) Are collateralized
by CARDs and CARs; (2) mature within
5 years or less; and (3) maintain a credit
rating of AAA or its equivalent by a
nationally recognized credit service.
Upon the FCC’s recommendation, final
§ 615.5140(a)(8) will combine ABSs and
corporate bonds into a single investment
category. As a result, investments under
§ 615.5140(a)(8) cannot exceed 15
percent of the total investments of any
Farm Credit bank.

G. Repurchase Agreements

As adopted today by the FCA, final
§615.5140(a)(9) enables FCBs, BCs, and
ACBs to invest in repurchase
agreements, as defined by final
§ 615.5131(q), that are collateralized by
eligible investments authorized by
§615.5140, and mature within 100 days
(generally known in the industry as
“reverse repurchase agreements’’).

The FCA originally proposed that
repurchase agreements mature within 1
business day, or are by a continuing
contract. The FCA expanded the term
“to maturity of 100 days or less” in
response to a comment from the FCC.
The commenter advised the agency that
System banks usually engage in
repurchase transactions near the end of
a quarter, when short-term investment
assets may not be readily obtainable.
The FCC also noted that a shorter term
to maturity would severely restrict the
ability of Farm Credit banks to
effectively use repurchase agreements
for hedging. The FCA adopts the
amendment proposed by the FCC so
System banks have greater flexibility to
use repurchase agreements to meet their
investment objectives.

H. Other Investments

The FCA recognized in the preamble
to the proposed regulation that new
financial instruments are constantly
being developed in financial markets,
and many of these new instruments may
be suitable for managing liquidity,
managing interest rate risk, and
investing surplus short-term funds. See
56 FR 65691, 65698 (December 18,
1991). Accordingly, the FCA proposed
§615.5140(a)(11) which would
authorize Farm Credit banks to
purchase, subject to FCA approval,
other financial instruments that: (1)
Have short maturities; (2) are marketable
investments pursuant to proposed
§615.5131(j); and (3) maintain a high
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rating from a nationauisrecogmzed'
credit rating service. The FCA received
no comments about this proposal.
Accordingly, the FCA has decided to
adopt § 615.5140(a)(11) as a final
regulation, without any amendments.
Under the regulatory framework of
§615.5140(a)(11), the FCA shall
determine on a case-by-case basis
whether a new financial instrument
qualifies as an eligible investment.

One FCB, however, submitted a long
list of instruments that it wanted the
FCA to classify as eligible investments
under final § 615.5140. This commenter
urged the FCA to approve these
investments at this time, because any
postponement in resolving this issue
would inevitably create confusion
among System banks. Although this
recommendation was not specifically
made in reference to § 615.5140(a)(11),
the FCA will address this comment in
the context of this provision.

While the FCA wishes to
accommodate the FCB’s request, it is
unable to do so. Unfortunately, the
commenter failed to describe these
instruments with enough specificity so
that the FCA could properly evaluate
these investments under the criteria of
§615.5140(a)(11). The commenter nsed
generic terms that encompass several
differing subcategories of investments,
Sometimes the commenter referred to
accounting or financing techniques

rather than actual investment
instruments.
The FCA is prepared to issue

interpretive bookletters that respond to
inquiries concerning whether particular
securities qualify as eligible investment
under § 615.5140(a)(11). However,
petitioners should, at a minimum,
submit information pertaining to: (1)
The cashflow structures of such
securities; (2) terms to maturity; (3)
credit ratings; (4) the scope of the
secondary markets where these
instruments are traded; and (5) the value
of such instruments as collateral.
Furthermore, a party that submits an
inquiry should evaluate whether the
proposed investment will enable System
banks to achieve their objectives of
maintaining an adequate liquidity
reserve, managing IRR, and prudently
investing short-term funds. Without
such information, the FCA will probably
be unable to determine whether the
proposed investment complies with the
criteria of § 615.5140(a)(11).
VIIL. Risk Management and
Diversification

In order to compel System banks to
diversify the risks in their investment
portfolios for safety and soundness
Purposes, the FCA proposed percentage

limits on the amount of capital that each
bank could invest with a single obligor,
issuer or financial institution. As
originally proposed by the FCA,
§615.5140(b) would limit investments
with individual domestic issuers,
obligors or financial institutions to 20
percent of the bank’s total capital, while
investments with each foreign issuer,
obligor or financial institution could not
exceed 10 percent of a bank’s total
capital. The FCA justified the more
stringent limit on overseas investments
in the preamble to the proposed
regulation by noting the political and/or
economic risks in many foreign
countries, See 56 FR 65691, 65698
(December 18, 1991).

The FCC objected to the disparate
treatment of domestic and foreign
investments. This commenter asserted
that the obligor's creditworthiness, not
its nationality, is the relevant issue from
a safety and soundness perspective. In
this context, the FCC pointed out that
foreign obligors, (particularly in the
commercial banking sector) are often
more creditworthy than their American
competitors. Accordingly, the FCC
recommended that final § 615.5140(b)
limit investments with individual
issuers, obligors or financial
institutions, whether domestic or
foreign, to 20 percent of the total capital
of each Farm Credit bank.

The FCA is persuaded by the FCC's
arguments, and therefore, it amends
§615.5140(b) so that investments with
each institution, issuer, or obligor,
whether domestic or foreign, does not
exceed 20 percent of the total capital of
any System bank.

IX. Divestment of Impermissible
Investments

The FCA realizes that some Farm
Credit banks may currently hold
investments that will no longer be
permissible after final § 615.5140
becomes effective. Certain investments
will become ineligible because they do
not comply with the investment criteria
(such as credit ratings or maturity
deadlines) of § 615.5140(a). Conversely,
other investments qualify as eligible
investments under final § 615.5140, but
the bank currently exceeds the
percentage limitations that the
regulation imposes on a certain category
of investments, While the FCA intends
that all Farm Credit banks dispose of
ineligible investments as quickly as
possible, the agency seeks to avoid
situations where the banks are exposed
to heavy losses.

The?CA anticipated this problem,
and it originally proposed § 615.5142,
which would require System banks

either to dispose of all prohibited

investments within 6 calendar months
from the effective date of the final
regulation, or in the alternative, to
obtain approval from the Director of the
Office of Examination for a
comprehensive plan to bring the bank’s
portfolio into compliance with
§615.5140 over a longer period of time.
Under the FCA’s proposal, all
applications, and all subsequent
approvals or denials would be in
writing. The proposed regulation would
require the Director of the Office of
Examination to consider all relevant
factors, such as earnings and capital,
when deciding whether to approve a
compliance plan. Under the regulatory
framework of proposed § 615.5142, an
acceptable compliance program would
enable a bank to divest of impermissible
investments as soon as possiglee, without
substantial loss.

The FCC endorsed the FCA’s position
about the divestiture of investments that
will become ineligible once final
§615.5140 takes effect. Furthermore,
this commenter advised the FCA that
the final regulation should also apply to
situations where an investment
complied with final § 615.5140(a) at the
time of purchase, but subsequently
became ineligible. Thus, the FCC's

proposal would similarly require a
System bank to complete divestiture
within 6 months after the investment
became ineligible, unless the Director of
the Office of Examination approved a
comprehensive written compliance plan
that authorized divestiture over a longer
period of time. As recommended by the
commenter, the regulation would aleo
require the portfolio managers to report,
on a quarterly basis, to the board of
directors about: (1) The conditions that
rendered the investment ineligible; (2)
the status of the investment; and (3) the
divestiture plan.

The FCA appreciates the FCC's
support concerning divestiture of
ineligible investments. The FCA
with the commenter that § 615.5142
should also apply to those assets that
qualified as eligible investments under
final § 615.5140(a) at the time of
purchase, but later became ineligible.
Several factors could cause an asset to
lose its status as an eligible investment.
Most investments listed in §615.5140(a)
could become ineligible after purchase
if a nationally recognized it rating
service downgrades their credit rating.
Mortgage-related securities would be
rendered ineligible under final
§615.5140(a)(2) if, in a quarter
subsequent to purchase, an immediate
and sustained parallel shift in the yield
curve of plus or minus 300 basis points
either: (1) Extends the WAL for more
than 2 years; (2) shortens the WAL for
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more than 3 years; or (3) changes the
price of the instrument by more than 10
percent. The FCA adopts the FCC's
proposal with minor modifications and
stylistic edits that enhance its clarity.

One FCB dissented from the FCC's
position. This commenter advised the
FCA to “grandfather” those securities
that were eligible investments under the
pre-existing regulation. The FCA rejects
this suggestion because the FCA’s
approach affords Farm Credit banks
protection against loss while they
diversify and enhance the credit quality
of their investment portfolios under the
new regulation.

X. Impact of Statement of Financial
Accounting Standard No. 115

System institutions are required to
follow the Statement of Financial
Accounting Standard No. 115 (SFAS
No. 115), Accounting for Certain
Investments in Debt and Equity
Securities, for fiscal years beginning
after December 15, 1993. The FCA now
addresses the potential impact of SFAS
No. 115 on investments at System
institutions. SFAS No. 115 establishes
generally accepted accounting
principles (GAAP) for investments that
System institutions are authorized to
invest in accordance with §§615.5140
and 615.5174. All institutions are to
follow GAAP in preparing their
financial statements. In this regard, the
FCA is of the opinion that SFAS No. 115
would generally consider most of
investments held by System institutions
authorized by §§615.5140 and 615.5174
to be considered “‘available-for-sale
securities” as defined in SFAS No. 115.
As a result of this classification, such
securities considered would be
measured at fair value in the statement
of financial position. It is possible that
some investments held by System
institutions may be classified as “held-
to-maturity securities' as defined in
SFAS No. 115, and carried at amortized
cost in the statement of financial
position. Such a classification will
require documentation that an
institution has the positive interest and
ability to hold such securities to
maturity as further defined in SFAS No.
115. In summary, where an investment
is classified as a “held-to-maturity
security,” § 615.5141 provides for
divestiture in a manner that protects the
bank from loss to capital and earnings.
However, when an investment in an
“available-for-sale’ classification must
be divested pursuant to § 615.5141, the
mark-to-market requirements of SFAS
No. 115 should cause the impact on
capital to be insignificant because the
security should have already been
reflective of the market price.

XI. Investments in Farmer Mac
Securities

As discussed earlier, System
commenters opposed the FCA's original
proposal to include guaranteed Farmer
Mac MBSs within the ambit of
§615.5140(a)(2), which authorizes Farm
Credit banks to invest in the mortgage-
related securities of GNMA, FNMA, and
FHLMC and other Federal Government
agencies. Farmer Mac asserted that its
mortgage-related securities merit a more
liberal treatment under these regulations
than comparable GNMA, FNMA, and
FHLMC instruments, because Farmer
Mac advances the mission of Farm
Credit banks to provide credit to
agricultural producers and rural
homeowners. Farmer Mac argued that
proposed §615.5140(a)(2) would
severely impede the ability of Farm
Credit banks to participate in a
secondary market that Congress
established in order to minimize the
risks inherent in agricultural lending.
This commenter also complained that
the FCA's proposal would place greater
restrictions on FCS investments in
Farmer Mac guaranteed securities than
the other Federal bank regulatory
agencies currently impose on their
institutions. Accordingly, this
commenter suggested that the FCA
remedy this problem in the final
regulations by exempting guaranteed
Farmer Mac securities from restrictions
that § 615.5140(a)(2) imposes on
securities that are collateralized by
mortgages that FCS institutions cannot
originate. The FCC and individual Farm
Credit banks implied that final
§615.5140(a)(2) should not cover
Farmer Mac securities because their
comments about this provision omitted
all references to Farmer Mac, and
instead, focused exclusively on
mortgage-related securities that are
issued by GNMA, FNMA, FHLMC, and
the SBA.

In response, the FCA concurs that
guaranteed Farmer Mac securities serve
a different purpose for Farm Credit
banks than the mortgage-related
securities of GNMA, FNMA, FHLMC,
and other Federal government agencies.
In contrast to GNMA, FNMA, and
FHLMC, Farmer Mac furthers the FCS’s
statutory mission of lending to
agricultural producers and rural
homeowners. As a secondary market for
agricultural and rural housing loans,
Farmer Mac enables FCS institutions
and other agricultural lenders to reduce
various credit risks that are inherent in
their agricultural loan portfolios. As
such, FCS institutions are unlikely to
hold guaranteed Farmer Mac mortgage-

related securities in order to achieve the
objectives listed in §615.5132.

For these reasons, the FCA will
accede to the commenters’ request to
accord guaranteed Farmer Mac
mortgage-related securities a different
regulatory treatment in the final
regulations than comparable mortgage-
related securities of GNMA, FNMA, and
FHLMC and other Federal agencies.
While both the primary and secondary
market sectors of the FCS rejected the
FCA's approach in the proposed
regulations for Farmer Mac securities,
no commenter offered any affirmative
advice about how Farmer Mac securities
should be treated in the final
regulations. As result, the FCA devised
final § 615.5174 without the benefit of
guidance from the FCS or other
commenters.

The FCA decided to address FCS bank
investment in guaranteed Farmer Mac
securities in subpart F, rather than
subpart E, of part 615. This approach
will exempt guaranteed Farmer Mac
securities from many of the
requirements of regulations in subpart E
of part 615, which establish the criteria
by which Farm Credit banks purchase,
hold, and divest of financial
investments-that are unrelated to their
statutory mission of financing
agriculture and rural housing.

Final § 615.5174, which the FCA
adopts today, is not a comprehensive
regulation that governs all aspects of
System participation in the Farmer Mac
secondary market. Although provisions
in titles I, I1, and VIII of the Act
authorize FCBs and associations to
originate, pool, and securitize
agricultural and rural housing loans,
final §615.5174 does not implement
these authorities. Instead, final
§615.5174 authorizes FCBs, BCs, and
ACBs to purchase and hold guaranteed
Farmer Mac mortgage-related securities
as investments pursuant to sections
1.5(15), 3.1(13)(A) and 7.2(a) of the Act.
In this context, final §615.5174
authorizes BCs to purchase and hold
mortgage-related securities that are
guaranteed as to both principal and
interest by Farmer Mac, even though
such banks lack statutory authority to
originate, pool, or securitize the types of
agricultural and rural housing loans that
collateralize Farmer Mac securities.
Similarly, final § 615.5174 clarifies that
ACBs are authorized to invest in
guaranteed Farmer Mac securities under
section 7.2 of the Act. Pursuant to
sections 2.2(11), 2.2(18), 7.6(c) and
7.8(b) of the Act, § 615.5141 permits
FCS associations to purchase and hold
guaranteed Farmer Mac securities to the
extent authorized under final
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§615.5174, subject to the approval of
their supervising banks.

A mortgage-related security qualifies
as an eligible investment for Farm
Credit banks under § 615.5174 to the
extent that Farmer Mac guarantees the
investor timely payment of both
principal and interest in the event of
default by either the borrower or the
pooler. Conversely, this regulation does
not apply to the subordinated
participation interest in the pool of
qualified mortgages that the originator
or pooler retains under section 8.6(b)
and 8.7(b) of the Act. Farmer Mac
securities are eligible investments for
Farm Credit banks under § 615.5174
only if they are collateralized by
qualified loans, which are defined by
section 8.0 of the Act as: (1) Agricultural
real estate mortgages and rural housing
loans that comply with specific
requirements; and (2) loans guaranteed
by the Farmers' Home Administration
(FmHA) under the Consolidated Farm
and Rural Development Act, 7 U.S.C.
1921 et seq. Furthermore, fixed-rate
mortgages or ARMs, which reprice
within 12 months pursuant to an index,
shall collateralize MBSs, CMOs, and
REMIC:s that are authorized by this
regulation. Stripped MBSs, as defined
by §615,5131(r), and residuals, as
defined by §615.5131(s) are ineligible
investments under § 615.5174(c)
because they are extremely volatile to
interest rate and price fluctuations.

This regulation allows each FCB, BC,
and ACB to purchase and hold
guaranteed Farmer Mac securities in an
amount that does not exceed 20 percent
of its total outstanding loans. The FCA
has decided to limit the overall
investment by Farm Credit banks in
these securities for several reasons.
First, recent studies of the secondary
market for agricultural mortgages
indicate that only about 20 percent of
FCS loans will comply with Farmer Mac
underwriting standards. Second, the
FCA interprets Farmer Mac's comment
letter as indicating that a 20-percent
ceiling is appropriate for FCS
investment in these instruments. In this
context, the FCA notes that it has
followed the recommendation of various
System commenters to significantly
increase, in the final regulation, the
amount that Farm Credit banks may
invest in the mortgage-related securities
of GNMA, FNMA, FHLMC, and Farmer
Mac. Third, this limit reinforces the
cooperative principles of the FCS.
Although Farmer Mac securities are
agriculturally based financial assets,
they no longer constitute loans to the
shareholders of System institutions. An
FCS institution, at its option, may retire

the borrower’s stock once the loan is
sold into a Farmer Mac pool.

Final § 615.5174(d) requires the board
of directors of each Farm Credit bank to
adopt and enforce written policies and
procedures that will guide portfolio
managers whenever the bank invests in
guaranteed Farmer Mac securities.
Furthermore, the regulation mandates
that the board of each FCB, BC, and
ACB shall review these policies and
procedures, and evaluate the
performance of the Farmer Mac
securities in its portfolio, on an annual
basis. In this context, final § 615.5174(d)
tailors the requirements of §615.5133 to
FCS investments in guaranteed Farmer
Mac securities. This regulatory
approach toward guaranteed Farmer
Mac securities is consistent with the
investment policy that the FCA has
espoused throughout this rulemaking.

An acceptable board policy shall
address, at a minimum, eight broad
areas related to the bank’s investment in
guaranteed Farmer Mac securities.
Section 615.5174(d)(1) requires the
board’s policy to identify the objectives
that the bank plans to achieve by
purchasing and holding guaranteed
Farmer Mac securities. Credit
enhancement, and geographic and
product diversification of the bank’s
agricultural credit portfolio are
examples of the purposes and objectives
that sgould be addressed in the policy
statement. Under § 615.5174(d)(2), the
policy should establish parameters
concerning the size, characteristics, and
quality of the bank’s investment in
guaranteed Farmer Mac securities, More
specifically, § 615.5174(d)(2) requires
the board’s policy, at a minimum, to
establish: (1) The mix of guaranteed
Farmer Mac securities collateralized by
agricultural real estate mortgages, rural
home loans, and FmHA loans; (2)
product and geographic diversification
in the loans that underlie the securities;
(3) minimum pool sizes, the minimum
number of loans in each pool, and the
maximum allowable premium the bank
shall pay for CMOs, REMICs, and
ARMs; and (4) the mix of guaranteed
Farmer Mac securities that are
collateralized by either fixed-rate loans,
or ARMs that are tied to an index and
reprice within 12 months. While Farmer
Mac underwriting standards establish
basic benchmark characteristics for the
mortgage pools that underlie these
securities, final § 615.5174(c)(2) requires
boards of directors to set criteria that
guides portfolio managers in selecting
Farmer Mac securities that best enhance
the quality of the banks’ assets.

Under §615.5174(d)(3), the board’s
policy shall delegate authority to
manage the bank’s portfolio of

guaranteed Farmer Mac securities to
specific personnel or committees. The
board is required by § 615.5174(d)(4) to
select permissible brokers, dealers, and
other intermediaries for conducting
purchase and sale transactions
involving guaranteed Farmer Mac
securities: Section 615.5174(d)(5)
incorporates the provision in
§615.5133(h) which requires the board
of each Farm Credit bank to establish
internal controls that prevent loss,
fraud, embezzlement, and unauthorized
investments.

Final § 615.5174(d)(6) requires the
board of directors of each Farm Credit
bank to adopt a policy pursuant to
§615.5174(e), for managing the IRR that
is inherent in guaranteed Farmer Mac
securities. In a related context, the
board's policy under § 615.5174(d)(7)
shall establish procedures to prevent
losses to the capital and earnings of the
bank resulting from transactions in
Farmer Mac securities, Finally,
§615.5174(d)(8) requires the board’s
policy to establish procedures selling
these securities prior to maturity,
without causing financial loss to the
bank.

Section 615.5174(e) requires each
System bank to develop and implement
a comprehensive policy for combatting
IRR in guaranteed Farmer Mac securities
that are collateralized by fixed-rate
mortgages. Farmer Mac securities may
contain IRR. If market interest rates
increase, the market value of the
mortgage-related security declines, and
as a result, the investor may be forced
to sell the instrument at a discount.
However, a significant decline in market
interest rates may not necessarily
increase the mariet value of the security
because many borrowers will probably
exercise their contractual option to
prepay their underlying mortgages.
Prepayments deprive investors in
mortgage-related securities of interest
income. While Farmer Mac guarantees
timely principal and interest payments
to investors in the event of default by
either the borrowers or the holders of
the subordinated participation interests,
it does not protect investors against
pre%ayment or interest rate risks.

The FCA received no comments about
how the final regulation should address
IRR in Farmer Mac securities. The
proposed regulation sought to contain
the IRR exposure of Farm Credit banks
to mortgage-backed securities by
allowing them to invest only in GNMA,
FNMA, FHLMC, and Farmer Mac pass-
through securities that were
collateralized by either: (1) ARMs that
reprice within 12 months or less; or (2)
fixed-rate mortgages with an absolute
final maturity of 5 years. See 56 FR
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65691, 65695-65697 (December 18,
1991). The FCC responded with an
alternative that would authorize Farm
Credit banks to purchase and hold
certain GNMA, FNMA, and FHLMC
mortgage-derivative securities that
satisfied three requirements for limiting
interest rate risk in their underlying
fixed-rate martgages. However, the FCC
excluded Farmer Mac securities from its
Eroposal. Farmer Mac was silent ahout

ow the regulation shonld treat IRR in
these securities.

After careful consideration, the FCA
determines that Farmer Mac securities
merit a different regulatory treatment
concerning IRR than comparable
GNMA, FNMA, and FHLMC securities.
Except for those rural housing loansithat
comply with FNMA or FHLMC
underwriting standards, Farm Credit
banks, as a general rule, lack statutory
authority to originate, purchase, or hold
the typesof residential mortgeges that
back GNMA, FNMA or FHLMC
mortgage-related securities. In contrast,
Farmer Mac securities are.collateralized
with the types of agricultural and rurel
housing loans that FCBs and ACBs
originate, hold, participate in, service,
and sell in the normal course of
business. As Farmer Mac warned in its
comment letter, it would be illogical for
the FCA to unduly restrict the ability of
Farm Credit banks to hold these
securities when they are authorized to
originate and hold the underlying loans.

or this reason, the FCA now adopts
a regulatory approach that prohibits
Farm Credit banks from purchasing and
holding FarmerMac securities that
contain greater IRR than the underlying
loans. Final §615:5174 requires the
board of directors to establish the
maximum level of interest rate risk
exposure that the bank shall incur from
Farmer Mac ' MBSs, CMOs and REMICs
that are'backed by fixed-rate mortgages.
This regulation permits boards of
directors to adopt conservative policies
which significantly limit their banks’
exposure to IRR from guaranteed Farmer
Mac securities. For example, Farm
Credit banks may adopt the standards
that §615.5140(a)(2)(iii) applies to
GNMA, FNMA, and FHLMC mortgage-
related securities.

Final §615.5174(e)(1) requires the
board of each Farm Credit bank to
define the maximum acceptable level of
IRR for guaranteed Farmer Mac
securities by the: (1) Expected WAL of
these securities; (2) maximum pumber
of years that the expected WAL of these
instruments will extend or shorten
assuming an immediate and sustained
parallel shift in the yield curve of plus
or minus 300 basis points; and (3)
maximum change in the price of these

securities-due to an immediate and

sustained ramllal shift in the yield
curve of pluscor minus 300 basis poixts.
The FCA's policy modifies the three-

pronged FFIEC test for gauging IRR in
mortgage derivative preducts thet are
badked by fixed-rate mortgages.
Essentially, the FFIEC test determines
the paint where mortgage derivative
products assume greater IRR than an
underlying poel of 30-year fixed-rate
loans by measuringeach security for its:
(1) WAL; {2) WAL sensitivity to:a 300-
basis point shift in interest rates; and (3)
price sensitivity to a '300-basis peint
changein interest rates. See 57 FR 4028,
4038~39 (February 3, 1992).

As stated earlier, final §615.5174
forbids Farm Credit banks from
incurring greater IRR from guaranteed
Farmer Mac securities than from the
underlying loans. Since the IRR of
stripped MBSs and residuals typically
exceeds the IRR of the underlying
mortgages, §615.5174(c) prohibits Farm
Credit banks from investing in these
types of Farmer Mac securities under
ang circumstances.

or guaranteed Farmer Mac CMOs
and REMICs that are exdlusively
collateralized by fixed-rate, rural
housing loans, final §615:5174(e)(3)
states that no Farm Credit bank shall be
exposed to TRR beyond the level where:
(1) The expected WAL of security
exoseds 10 years; (2) the expected WAL
of the security extends by mere than 4
years, assuming an immediate and
sustained ramllel -ghift in the yield
curve of plus 300 basis points, or
shortens by more than 6 years assuming
an immediate and sustained parallel
shift in the yield curve of plus 300 basis
points; or (3) the estimated change in
the price of the security is more than 17
percent due to an immediate and
sustained parallel shift in the yield
curve of plus or minus 300 basis points.
Section 615.5174(e)(3) derives from the
FFIEC standards. This FFIEC test, which
is based on the historical experience of
the secondary residential mortgage
market, demarcates where a mortgage
derivative product exhibits greater price
volatility than a benchmark, fixed-rate,
30-year residential, mortgage-backed
pass-through security. See 57 FR 4028,
4038 (February 3, 1992).

The FCA determines that this three-
pronged FFIEC approach is also
appropriate for guaranteed Farmer Mac
CMOs and REMICs that are backed by
fixed-rate agricultural mertgages.
However, since this secondary market is
not sufficiently developed at the present
time, there is mo publicly available
benchmark data which pinpoints the
WAL, WAL sensitivity, and price
sensitivity thresholds for agricultural

mortgage-related securities. These three
criteria determine where the JRR of a
CMO or REMIC surpasses the IRR of the
underlying loans. Asithe secondary
market foragricultural mortgages
develaps over time, market participants
and the regulatory agencies will
eventually assemble, process and
disseminate information which profiles
the sensitivity of agricultural real estate
loans to interest rate fluctuations. In the
interim, final §615.5174(e)(2) requires
Farm Credit banks to.apply the three-
pronged testiin § 615.5174(e)(1), and
determine, on a case-by-case basis,
whether the IRR of a Farmer Mac
security backed by fixed-rate
agricultural mortgages exceeds the IRR
of the underlying loans.

The FCA'sapproach toward
guaranteed Farmer Mac securities is
similar to the freatment that other
Federal financial institution regulators
accord to securities which are
collateralized by residential mortgages
that commercial banks, savings
associations, and credit unions
routinely eriginate in their capacityas
primary lenders.

Final §615.5174(e)(4) addresses
situations where, subsequent to
purchase, @ guaranteed Farmer Mac
security no longer.complies with the
board of directors’ IRR policy. This
provision requires portfolio managers to
report to the 's board of directors
about the status of those Farmer Mac
securities which contain interest rate
risk exposure in excess of the beard’s
policy under §615.5174(e)(1). ‘
Furthermore, the pertfolio managers
shall recommend to the board a
comprehensive strategy for preventing
the security from causing loss to the
bank’s capital and earnings. This
regulation requires the board of
directors of each FCB, BC, or ACB to
approve and implement a plan
(including any amendments thereto) for
preventing loss tothe bank’s capital and

e :
'I'he%s‘CA emphasizes that

§ 615.5174(e)(4) does not compel the
bank te divest of Farmer Mac securities
which, subseguent to purchase, develop
interest rate risk in excess of the level
autharized by board policy, provided
that there are other options for
insulating the bank’s capital and
earnings from loss. The accounting
treatment for guaranteed Farmer Mac
securities is governed by SFAS No. 115,
for fiscal years beginning after December
15, 1993. The application of SFAS No.
115 to bank investments was discussed
in detail in Section X of the preamble.
As long as the guaranteed Farmer Mac
security remains in the bank'’s portfolio,
the portfolio managers shall report, at




Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63055

least quarterly, to the board about
changes in the status of the investment,
and progress toward containing loss. All
of the bank’s documentation concerning
its strategy to prevent such securities
from causing loss to the bank’s capital
and earning shall be available for review
by the Office of Examination at the FCA.

XI. Miscellaneous

The FCA received no comments about
proposed § 615.5141, which addresses
investment activities by FCS
associations, and proposed §615,5173,
which would explicitly authorize Farm
Credit banks and associations to
purchase and hold Class B common
stock of Farmer Mac pursuant to section
8.4 of the Act. The FCA now adopts
§615.5173 as a final regulation without
any revision. The FCA now makes a
technical correction to § 615.5141 so
that the final regulation reflects the
statutory authority of ACBs to supervise
the investment activities of their
affiliated associations. References to the
ACBs were inadvertently excluded from
the proposed regulation. Additionally,
the FCA’s proposal to rename subpart F
as “Property and Other Investments"
and to redesignate §615.5150 as
§615.5170, § 615.5151 as §615.5171,
and §615.5160 as § 615.5172 elicited no
comments. Accordingly, these
amendments are now incorporated into
the final regulations. Subpart F shall
contain final §§615.5170, 615.5171,
615.5172, 615.5173, and 615.5174.

The FCC sought a technical
amendment to proposed § 615.5131(h),
which defines the term “loans.” Under
the proposed regulation, Farm Credit
banks would use the average daily
balance of loans outstanding for the
previous 90 days to calculate, every
quarter, the investment-to-loan ratio
under § 615.5132. The commenter
asserted that this calculation should be
based on the average daily balance of
loans outstanding for the quarter then
ended, rather than the previous 90 days,
because a quarter may not necessarily
correspond to a 90-day cycle. The FCA
incorporates this revision into final (and
redesignated § 615.5131(i)) because it
enhances the clarity of the regulation.

List of Subjects in 12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

For the reasons stated in the
preamble, part 615 of chapter VI, title 12
of the Code of Federal Regulations is
amended to read as follows:

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

1. The authority citation for part 615
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,24,25,212,3.1,3.7, 3.11, 3.25,4.3,
4.9, 4.14B, 4.25, 5.9, 5.17, 6.20, 6.26, 8.0, 8.4,
8.6, 8.7, 8.8, 8.10, 8.12 of the Farm Credit
Act; 12 U.S.C. 2013, 2015, 2018, 2019, 2020,
2073, 2074, 2075, 2076, 2093, 2122, 2128,
2132, 2146, 2154, 2160, 2202b, 2211, 2243,
2252, 2278b, 2278b-6, 2279aa, 2279aa—4,
2279aa-6, 2279aa-7, 2279aa-8, 2279aa-10,
2279aa-12; sec. 301(a) of Pub. L. 100-233,
101 Stat. 1568, 1608.

2. The heading of subpart E is revised
to read as follows:

Subpart E—Investment Management

§§615.5141 and 615.5142 [Removed]

3. Subpart E is amended by removing
§§615.5141 and 615.5142.

4. A new §615.5131 is added to
subpart E to read as follows:

§615.5131 Definitions.

(a) Absolute final maturity means the
date on which the remaining principal
amount of a mortgage-backed security or
asset-backed security is due and payable
(matures) to the registered owner. It
shall not mean the average life, the
expected average life, the duration, or
the weighted average maturity.

(b) Adjustable rate mortgage (ARM)
means a mortgage-backed security that
features a predetermined adjustment of
the interest rate at regular intervals tied
to an index.

(c) Asset-backed security (ABS) means
investment securities that provide for
ownership of a fractional undivided
interest, or collateral interests, in a
specific asset of a trust that are sold and
traded in the capital markets. For the

urposes of this subpart, all eligible
ABSs shall be collateralized with either
loans for the sale of automobiles (CARs)
or credit card receivables (CARDs).

(d) Asset/liability management means
the process used to plan, acquire, and
direct the flow of funds through a Farm
Credit bank in order to generate
adequate and stable earnings and to
steadily build equity, while taking
reasonable and measured business risks.

(e) Collateralized mortgage obligation
(CMO) means a multi-class, pay-through
bond representing a general obligation
of the issuer backed by mortgage
collateral. Each CMO consists of a set of,
at least, four tranches of bonds with
different maturities and cashflow
patterns. An accrual bond is last
tranche. Floating Rate CMO means a
CMO or REMIC tranche that pays an

adjustable rate of interest that is tied to
a representative interest rate index.

(f) Federal funds means funds sold to
or bought from a federally insured
depository institution or government-
sponsored enterprise for 1 business day
which increases or decreases that
institution’s reserve account of
immediately available funds with a
Federal Reserve Bank. Term Federal
funds means funds scld to or bought
from a federally insured depository
institution or government-sponsored
enterprise under a callable contract with
a term to maturity of 100 days or less.

(g) Interest rate risk means the risk of
loss resulting from the impact of interest
rate fluctuations upon the net interest
income and market value of equity of a
bank.

(h) Liquid investments are assets that
can be promptly converted into cash
without significant loss to the investor.
In the money market, a security is liquid
if the spread between bid and ask prices
is narrow, and a reasonable amount can
be sold at those prices.

(i) Loans is defined as in
§ 621.2(a)(13) of this chapter, and is
calculated quarterly (as the last day of
March, June, September, and December)
by using the average daily balance of
loans for the quarter then ended.

(j) Marketable investment is an asset
that can be sold with reasonable
promptness at a price that reasonably *
reflects its fair value in an active and
universally recognized secondary
market.

(k) Market value of equity measures
the impact that interest rate changes
have upon the market value of the
bank’s assets, liabilities and off-balance-
sheet items.

(1) Mortgage-backed securities (MBSs)
means investment securities
collateralized with mortgage loans.
MBSs provide for ownership of a
fractional undivided interest in a
specific pool of mortgages. Each MBS
has a stated maturity, weighted average
maturity, and coupon rate.

(m) Negotiable certificates of deposit
means a negotiable large-denomination
time deposit with a specific maturity, as
evidenced by definitive or book-entry
form. Yankee certificate of deposit
means a certificate of deposit issued in
the United States by the American
branch of a foreign bank. Eurodollar
certificate of deposit means a certificate
of deposit denominated in United States
dollars and issued by an overseas
branch of a United States bank or by a
foreign bank outside the United States.

(n) Net interest income means the
difference between interest income and
interest expense.
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(o) Prime commercial paper meansa
secured or.unsecured ppromissory note
of acorporation with a fixed maturity of
no more than 270 daysithat is rated A-
1 or P-1.0r.an equivalent rating by a
nationally recognized credit rating
service. j

(p) Real estate mertgage investment
conduit (REMIC) means a nontaxable
entity (created under the Tax Reform
Act of 1986) formed for the sole purpese
of holding a fixed pool of mortgages
(both residential and commercial)
secured by an interest in real property
and issuing multiple classes of interests
in the underlying mortgages.

{q) Repurchase agreement means a
transaction where any Farm Credit
Bank, bank for cooperatives, or
agricultural credit bank agrees to
purchase a security from a.counterparty
and to subsequently sell the same or
identical security back to that
counterparty for a specified price with
a term to maturity of 100 days or less.

{r) Stripped mortgage-backed
securities means securities created by
segregating the cashflows from the
underlying mortgages or mortgage
securities tocreate two or more new
securities, each with a specified
percentage of the underlying security’s
principal payments, interest payments,
or.combination of the two. In their
purest form, stripped mortgage-backed
securities represent mortgage-backed
securities that have been converted into
interest-only (10) securities, where the
investor receives 100 percent of the
interest flows, and principal-only (PO)
securities, where the investor receives
100 percent of the principal cashflows.

(s) Residual means a “residual”
interest tranche from a CMO or REMIC
security that collects anycashflows
remaining from the collateral after the
obligations to the other tranches have
been met.

(t) Total capital is-defined asin
Subpart H—Capital Adequacy,
§615.5201(}) of this.chapter.

(u) Weighted average maturity (WAM)
means the weighted average number of
months to the final payment of each
loan backinga morigage security,
weighted by the size of the principal
loan balances.

{{v) Weighted average life [WAL)
meansthe average time to receipt of
principal, weighted by the size of each
principal payment. Weighted average
life for'CMQs and mortgage-backed
securities is calculated under some
specific prepayment assumptions.

5. The following sections in part 615
are redesignated as set forth in the table
below:

‘REDESIGNATION TABLE

Existing section | Ne:onsec | New
615.5135(8) ..eocvincnaes 615.5132 | E
6155135(D) ..oniivvcone 6155133 | E
615.5150 6155170 |'F
6155151 6155171 | F
615.5160 6155172 | F
6155180 615.5141 | E

6. Newly designated §§615.5132 and
615.5133 are revised to.read as follows:

§615:5132 ‘investment purposes.

Farm Credit Banks, banks for
cooperatives and agricultural credit
banks are authorized to hold eligible
investments, listed under §615.:5140, in
an amount not to exceed 30 percent of
the total outstanding leans of such
banks, for the purposes of complying
with the liquidity reserve requirement
of §615.5134, managing surplus short-
term funds, and for managing interest
rate risk under §615.5135.

§615.5133 Investment management.

The board of directors of each Farm
Credit Bank, bank for cooperatives, or
agricultural credit bank shall adept
written policies regarding the
management ©f the bank’s investments
that are consistent with the Farm Credit
Act of 1971, Farm Credit Administration
regulations, and all other applicable
statutes and regulations. The board of
directors shall also.ensure that the
bank’s investments are safely and
soundly managed in accordance with
these written policies, and ithat
appropriate internal controls are in
place to preclude investment actions
that undermine the solvency and
liquidity of the bank. The board of
directors shall not-delegate its
responsibility to oversee and review the
investment practices:ofthe bank. The
board of directors of each Farm Credit
Bank, bank for.cooperatives, or
agricultural credit bank shall, on an
annual basis, review these policies, as
well as the objectives and performance
of the investment portfolio. Ata
minimum, the written policy should
address:

(a) The purpose and cbjectives of the
bank’s investment portfolio;

{h) The liquidity needs of the bank
pursuant to the requirements of
§615:5134;

(c) Interest rate risk management
pursuant to §615.5135;

(d) Permissible brokers, dealers, and
institutions for investing bank funds
and limitations consistent-with
§ 615.5140 of this subpart,:and the
amount of funds that shall be invested

or placed with any lbroker, dealer or
institution;

{e) The size and quality of the
investment portfolio;

() Risk diversification of the
investment portfolio;

(g) Delegation of authority 1o manage
bank investments to specific personnel
or committees and a statement about the
extent of their authority and
responsibilities;

(h) Controlsto'monitorthe
performance of the bank's investments
and to prevent loss, fraud,
embezzlement, and unauthorized
investments.-Quarterly reports about the
performance of all investments in the
portfolio shall be made to the hoard of
directors.

(i) Controls on investments in MBSs,
CMOs, REMICs, and ABSs that are
consistent with either §§ 615.5140(a)(2)
or 615.5140(a)(8)(ii) of this subpart, as
applicable, including parameters
concerning the maximum amount of
exposure to each category in the
investment portfdlio, minimum pool
sizes, minimum number of loans in a
pool, geographic diversification of loans
in a pool, maximum allowable
premiums (particularly as related to
CMOs, REMICs, and ARM:s).

7. Sections $15.5134, 615.5135 and
615.5136 are adlded to read as follows:

§615.5134 Liquidity reserve requirement.

(a) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall use cash-and the eligible
investments under § 615.5140-of this
subpart to maintain liquidity sufficient
to fund:

(1) Fifty (50) percent of the bank's
bonds, notes, Farm Credit Investment
Bonds, and interest due within the next
90 days divided by 3;

(2) Fifty (50) percent ofithe bank’s
discount notes due within the next 30
days; and

(3) Fifty (50) percent of the bank’s
commercial bank borrowing due within
the next 30 days.

(b) Each Farm Credit Bank, bank for
ceoperatives,.and agricultural credit
bank shall separately identify all
investments that are held for the
purpose of meeting its liquidity reserve
requirement under this section. All
investments held in the liquidity reserve
shall be free of lien.

(c) The liquidity reserve requirement
shall be calculated as of the last day of
each menth utilizing menth end data.

§615.5135 Management.of interest rate
risk.

The board of directors ot each rari
Credit Bank, bank Tor cooperatives, and
agrioultural credit bank shall adept an
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interest rate risk management section of
an asset/liability management policy
which establishes interest rate risk
exposure limits as well as the criteria to
determine compliance with these limits.
At a minimum, the interest rate risk
management section shall establish
policies and procedures for the bank to:

(a) Identify and analyze the causss of
risks within its existing balance sheet
structure;

(b) Measure the potential impact of
these risks on projected earnings and
market values Ey conducting interest
rate shock tests and simulations of
multiple economic scenarios at least on
a quarterly basis.

?c) Explore and implement actions
needed to obtain its desired risk
management objectives;

(d) Document the objectives that the
bank is attempting to achieve by
purchasing eligible investments that are
authorized by § 615.5140 of this subpart;

(e) Evaluate and document, at least
quarterly, whether these investments
have actually met the objectives stated
under paragraph (d) of this section.

§615.5138 Emergencies impeding normal
access of Farm Credit banks to capital
markets.

An emergency shall be deemed to
exist whenever a financial, economic,
agricultural or national defense crisis
could impede the normal access of Farm
Credit banks to the capital markets.
Whenever the Farm Credit
Administration determines after
consultations with the Federal Farm
Credit Banks Funding Corporation that
such an emergency exists, the Farm
Credit Administration Board shall, in its
sole discretion, adopt a resolution that:

(a) Increases the amount of eligible
investments that Farm Credit Banks,
banks for cooperatives and agricultural
credit banks are authorized to hold
pursuant to § 615.5132 of this subpart;
and/or

(b) Modifies or waives the liquidity
reserve requirement in § 615.5134 of
this subpart.

8. Section 615.5140 is amended by
revising the section heading and
paragraph (a); redesignating ph
(b) as paragraph (d); and adding new
paragraphs (b) and (c) to read as follows:

§615.5140 Eligible investments and risk
diversification.

(a) In order to comply with
§§615.5132, 615.5134, and 615.5135 of
this subpart, each Farm Credit Bank,
bank for cooperatives, and agricultural
credit bank is authorized to hold the
following eligible investments,
denominated in United States dollars:

(1) Obligations of the United States
and obligations, other than mortgage-

backed securities, issued and
guaranteed as to both principal and
interest by an agency or instrumentality
of the United States;

(2) Mortgage-backed securities
(MBSs), as defined by § 615.5131(}),
Collateralized Mortgage Obligations
(CMOs), as defined by §615.5131(e),
and Real Estate Mortgage Investment
Conduits (REMICs), as defined by
§615.5131(p), that comply with the
following requirements:

(i) The MBS, CMO, or REMIC shall
either be:

(A) Issued by the Government
National Mortgage Association or be
backed solely by mortgages that are
guaranteed as to both principal and
interest by the full faith and credit of the
United States; or

(B) Issued by and guaranteed as to
both principal and interest by the
Federal National Mortgage Association
or the Federal Home Loan Mortgage
Corporation and be rated not lower than
AAA (or equivalent) by a nationally
recognized credit rating service;

(ii) Securities that are backed by
adjustable rate morigages, as defined by
§615.5131(b), shall have a repricing
mechanism of 12 months or less tied to
an index.

(iii) CMOs, REMICs, and fixed-rate
MBSs shall satisfy the following three
tests at the time of purchase and each
quarter thereafter:

(A) The expected weighted average
life (WAL) of the instrument does not
exceed 5 years;

(B) The expected WAL does not
extend for more than 2 years assuming
an immediate and sustained parallel
shift in the yield curve of plus 300 basis
points, nor shorten for more than 3
years assuming an immediate and
sustained parallel shift in the yield
curve of minus 300 basis points; and

(C) The estimated change in price is
not more than 10 percent due to an
immediate and sustained parallel shift
in the yield curve of plus or minus 300
basis points.

In applying the tests of paragraphs
(a)(2)(iii) (A), (B), and (C) of this section,
each Farm Credit Bank, bank for
cooperatives, or agricultural credit bank
shall rely on verifiable information to
support all of its assumptions (including
prepayment assumptions) concerning
the collateral mortgages that back the
security. All assumptions that form the
basis of the bank’s analysis of the
security and its underlying collateral
shall be available for review by the
Office of Examination of the Farm
Credit Administration. Subsequent
changes in the bank’s assumptions
about the MBS, CMO, or REMIC, shall

be documented in writing. The analysis
of each security shall be performed prior
to purchase, and each quarter 3
subsequent to purchase. If at any time
after purchase, a MBS, CMO, or REMIC,
no longer complies with any
requirement in paragraphs (a)(2)(iii) (A),
(B), or (C) of this section, the bank shali
divest the security in accordance with
§615.5142 of this part.

(iv) A floating-rate CMO debt class
shall not be subject to paragraphs
(a)(2)(iii) (A) and (B) of this section if at
the time of purchase, or each
subsequent quarter, it bears a rate of
interest that is below the contractual cap
on the instrument,

(v) The following instruments do not
qualify as eligible investments for the
puxxxosa of this section:

(A) Stripped mortgage-backed
securities, as defined in §615.5131(s),
including Interest Only (I0) and
Principal Only (PO) classes;

(B) Inverse Iloating rate debt classes
investments,

(vi) MBSs, CMOs, and REMICs that
are issued by the Government National
Mortgage Association, or are backed
solely by mortgages that are guaranteed
as to both principal and interest by the
full faith and credit of the United States
shall not be subject to restrictions on the
amount that a bank may hold in its
investment portfolio;

(vii) MBSs, CMOs, and REMICs that
are issued or guaranteed as to principal
and interest by the Federal National
Mortgage Association or the Federal
Home Loan Mortgage Corporation shall
not exceed 50 percent of the bank’s total
investment portfolio.

(3) Obligations of the International
Bank for Reconstruction and
Development (The World Bank);

(4) Bankers acceptances, not to exceed
30 percent of the bank’s total investment
portfolio;

(5) Negotiable certificates of deposit,
as defined in § 615.5131(m), that mature
within 1 year or less, in an amount not
to exceed 25 percent of the tatal
investment portfolio of any Farm Credit
Bank, bank for cooperatives, or
agricultural credit bank. Any portion of
a domestic or Yankee certificate of
deposit that is not insured by either the
Federal Deposit Insurance Corporation
or the National Credit Union
Administration, shall be held in a
depository institution that maintains at
least a rating of B/C, or its equivalent by
a nationally recognized credit rating
service. Eurodollar certificates of
deposit that are not insured by the
Federal or national government of the
host country shall be held at banks
maintaining a rating of B/C or better,
and the country where the account is
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located shall receive an AAA rating (or
equivalent) for political and economic
stability from a nationally recognized
credit rating service;

(6) Federal funds and Term Federal
funds, as defined in § 615.5131(f) of this
subpart, that are held either in federally
insured depository institutions that
maintain a rating of B/C or better, or
with other government-sponsored
enterprises. Federal funds and Term
Federal funds shall not exceed 25
percent of the bank’s total investment
portfolio;

(7) Prime commercial paper, as
defined by § 615.5131(0) of this subpart,
shall not exceed 30 percent of the bank’s
total investment portfolio. In the event
that the prime commercial paper is
issued by a corporation located outside
the United States, the country where the
corporation is incorporated shall
maintain a rating for political and
economic stability of AAA or its
equivalent by a nationally recognized
credit rating service.

(8) Corporate debt obligations and
ABSs, not to exceed 15 percent of the
bank’s investment portfolio, pursuant to
the following requirements:

(i) Corporate debt obligations shall:

(A) Maintain at least a rating of AA,
or its equivalent, by a nationally
recognized credit rating service, and
when agplicable. the foreign country
where the corporate debtor is
incorporated shall maintain an AAA
rating or its equivalent for political and
economic stability;

(B) Qualify as a marketable
investment pursuant to § 615.5131(i);

(C) Mature within 5 years or less from
the time of purchase;

(D) Not be convertible into equity
securities.

(ii) Asset-backed securities, as defined
by §615.5131(c) shall:

(A) Mature within 5 years or less from
the time of purchase;

(B) Maintain at least a rating of AAA,
or its equivalent, by a nationally
recognized credit rating service.

(9) Repurchase agreements, as defined
in § 615.5131(q), collateralized by
eligible investments authorized by this
section that mature within 100 days or
less.

(10) Full faith and credit obligations
of any State, territory, or possession of
the United States, or political
subdivision thereof, including any
agency, corporation, or instrumentality
of any State, territory, possession, or
political subdivision thereof, provided
that the obligations:

(i) Maintain at least a rating of A, or
the equivalent, by a nationally
recognized credit rating service;

(ii) Mature within 10 years from the
date of purchase; and

(iii) Qualify as marketable
investments within the meaning of
§615.5131(j) of this subpart.

(11) Other investments, as authorized
by the Farm Credit Administration, that
manifest the following characteristics:

(i) A short maturity;

(ii) Qualify as a marketable
investment pursuant to § 615.5131(i) of
this subpart;

(iii) Maintain a high investment rating
by a nationally recognized credit rating
service.

(b) Except for eligible investments
covered by paragraphs (a)(1) and (2) of
this section, each Farm Credit Bank,
bank for cooperatives, or agricultural
credit bank shall not invest more than
twenty (20) percent of its total capital in
eligible investments issued by any
single institution, issuer, or obligor.

(c) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall perform ongoing evaluations
of all eligible investments held in its
portfolio. Each bank shall support its
evaluation with the most recent credit
rating of each investment by at least one
nationally recognized credit rating
service.

* * * »~ *

9. Newly designated §615.5141 is

revised to read as follows:

§615.5141 Association investment
portfolios.

Each Farm Credit Bank and
agricultural credit bank shall review
annually as of June 30 or December 31
the investment portfolios of every
Federal land bank association,
production credit association,
agricultural credit association, and
Federal land credit association in the
district. Associations are authorized to
hold eligible investments pursuant to
§§615.5140 and 615.5174 as authorized
by their Farm Credit Bank or
agricultural credit bank. Each Farm
Credit Bank and agricultural credit bank
shall assist the associations in managing
their investment portfolios to reduce
interest rate risk and to invest surplus
short-term funds.

10. A new § 615.5142 is added to read
as follows:

§615.5142 Disposal of ineligible
investments.

(a) Any Farm Credit Bank, bank for
cooperatives, or agricultural credit bank
that holds investments that are not in
compliance with § 615.5140 shall
dispose of such investments within 6
months of the effective date of the final
regulation unless the director of the
Office of Examination approves in

writing a comprehensive written plan to
comply with § 615.5140. The Office of
Examination shall consider whether the
proposed plan will enable the bank to
dispose of impermissible investments
within a reasonable period of time,
without a substantial loss to the
earnings or capital of the bank,

(b) Each Farm Credit Bank, bank for
cooperatives, or agricultural credit bank
shall dispose of investments that
conrzilied with §615.5140 at the time of
purchase, but subsequently became
ineligible, within 6 months after the
date that such investments became
ineligible unless the director of the
Office of Examination approves in
writing a comprehensive written plan to
comply with § 615.5140. The Office of
Examination shall consider whether the
proposed plan will enable the bank to
dispose of impermissible investments
within a reasonable period of time,
without a substantial loss to the
earnings or capital of the bank. Prior to
the time that the investment is actually
divested, the managers of the bank’s
investment portfolio shall report to the
board of directors, at least quarterly, the
status of the investment, including the
conditions causing ineligibility, and
divesture plans. )

11. The heading for subpart F is
revised to read as follows:

Subpart F—Property and Other
Investments

12. Sections 615.5173 and 615.5174
are added to read as follows:

§615.5173 Stock of the Federal
Agricultural Mortgage Corporation.
Banks and associations of the Farm
Credit System are authorized to
purchase and hold Class B common
stock of the Federal Agricultural
Mortgage Corporation pursuant to
section 8.4 of the Farm Credit Act.

§615.5174 Mortgage-related securities
issued or guaranteed by the Federal
Agricultural Mortgage Corporation.

(a) Pursuant to sections 1.5(15),
3.1(13)(A), and 7.2(a) of the Farm Credit
Act, Farm Credit Banks, banks for
cooperatives, and agricultural credit
banks are authorized to purchase and
hold mortgage-backed securities (MBSs),
as defined by §615.5131(1),
collateralized mortgage obligations
(CMO:s), as defined by § 615.5131(e),

_and Real Estate Mortgage Investment

Conduits (REMICs), as defined by
§615.5131(p), that are guaranteed as to
beth principal and interest by the
Federal Agricultural Mortgage
Corporation, in an amount that does not
exceed 20 percent of the total
outstanding loans of such banks.
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(b) Eligible securities under paragraph
(a) of this section shall be backed by
either:

(1) Adjustable rate mortgages, as
defined by § 615.5131(b), that have a
repricing mechanism of 12 months or
less that are tied to an index; or

(2) Fixed-rate mortgages.

(c) Stripped mortgage-backed
securities, as defined in §615.5131(r) of
this part, including Interest Only (10)
and Principal Only (PO) classes, and
residuals, as defined by §615.5131(s)
are not eligible investments for the

of this section;
g (2) The board of directors of each
Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall adopt written policies and
procedures that bank managers shall
follow in purchasing, helding and
managing eligible mortgage-related
securities that are fully guaranteed as to
both principal and interest by the
Federal Agricultural Mortgage
Corporation. Quarterly reports about the
performance of all investments in
securities that are guaranteed as to both
principal and interest by the Federal
Agricultural Mortgage Corporation shall
be made to the board of directors. The
board of directors of each Farm Credit
Bank, bank for cooperatives, or
agricultural credit bank shall, on an
annual basis, review these policies and
procedures, as well as the performance
of eligible Federal Agricultural Mortgage
Corperation securities that such bank
holds as an investment pursuant to this
section. At a minimum, the written
policy should address:

(1) The purpose and objectives of the
bank’s investment in securities of the
Federal Agricultural Mortgage
Corporation;

(2) Parameters concerning the size,
characteristics, and quality of
guaranteed Federal Agricultural
Mortgage Corporation securities that the
Farm Credit bank shall purchase and
hold. At a minimum, this policy should
address:

(i) The mix of guaranteed Federal
Agricultural Mortgage Corporation
securities that are collateralized by
qualified agricultural mortgages, rural
housing loans, and loans guaranteed by
the Farmers’ Home Administration
pursuant to 7 U.S.C. 1921 et seq.

(ii) Product and geographic
diversification in the loans that underlie
the securities;

(iii) Minimum pool sizes, minimum
number of loans in each pool, and
maximum allowable premiums for
CMOs, REMICs, and ARMs; and

(iv) The mix of guaranteed Federal
Agricultural Mortgage Corporation
securities that are collateralized by

either fixed-rate loans or adjustable rate
loans that reprice at least annually,
based on changes in a published index.

(3) Belegation of authority to manage
bank investments in guaranteed
securities of the Federal Agricultural
Mortgage Corporation to specific
personnel or committees and a
statement about the extent of their
authority and responsibility.

(4) Permissible Xealers, and
other intermediaries for conducting
purchase and sale transactions
involving securities that are
as to principal and interest by the
Federal Agricultural Mortgage
Corporation;

(5) Controls to monitor the
performance of the bank’s investments
in guaranteed Federal Agricultural
Mortgage Corporation sclacxmties for the

urposes of preventing loss, fraud,
Embezzlemegt. and unauthorized
investments;

(6) Management of interest rate risk in
these securities pursuant to paragraph
(e) of this section;

(7) Procedures to prevent losses to the
capital and earnings of the bank;

8) Procedures for the orderly sales of
these securities prior to maturity.

(e) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit

shall manage interest rate risk
inherent in guaranteed mortgage-related
securities of the Federal Agricultural
Mortgage Corporation pursuant to the
written policy that its board of directors
adopts under paragraph (c)(5) of this
section, subject to the following
requirements:

1) The policy of the board of
directors shall establish, pursuant to the
following formula, the maximum level
of interest rate risk exposure that the
bank shall incur from CMQOs and
REMICs that are backed by fixed-rate
mortgages:

(i) The expected weighted average life
(WAL) of the instrument;

(ii) The maximum number of years
that the expected WAL of these
instruments will extend assuming an
immediate and sustained parallel shift
in the yield curve of plus 300 basis
points, or shorten assuming an

immediate and sustained parallel shift '

in the yield curve of minus 300 basis
points; and

(iii) The maximum change in the
price of these securities due to an
immediate and sustained parallel shift
in the yield curve of plus or minus 300
basis points.

(2) For CMOs and REMICs that are
guaranteed as to principal and interest
by the Federal Agricultural Mortgage
Corporation, and are collateralized by

- fixed-rate agricultural loans, the board

of directors of each Farm Credit bank
shall implement a policy, pursuant to
the requirements of paragraph (e)(1) of
this section, where at the time of
purchase or any quarter thereafter, the
interest rate risk of the security never
exceeds the interest rate risk in the
underlying mortga

(3) For CMOs and REMICs that are
guaranteed as to principal and interest
by the Federal Agricultural Mortgage
Corporation, and are exclusively
collateralized by fixed-rate rural
housing loans, the board of directors of
each Farm Credit bank shall not, under
any circumstances, implement a policy
pursuant to paragraph (d)(1) of this
section where, at the time of purchase
or each quarter thereafter:

(i) The expected WAL of security
exceeds 10 years;

(ii) The expected WAL of the security
extends by more than 4 years, assuming
an immediate and sustained parallel
shift in the yield curve of plus 300 basis
points, or shortens by more than 6 years
assuming an immediate and sustained
parallel shift in the yield curve of plus
300 basis points; or

(iii) The estimated change in the price
of the security is more than 17 percent
due to an immediate and sustained
parallel shift in the yield curve of plus
or minus 300 basis points.

(4) If at any time subsequent to
purchase, a mortgage-related security
that is guaranteed as to both principal
and interest by the Federal Agricultural
Mortgage Corporation no longer
complies with the interest rate risk
policy that the bank’s board of directors
adopted under paragraph (d)(1) of this
section:

(i) The portfolio managers shall report
to the board of directors about the status
of the investment, and the conditions
that are causing excessive interest rate
risk in the security. The portfolio
managers shall also recommend to the
board of directors a comprehensive plan
to prevent loss to the bank’s capital and
earnings.

(ii) The board of directors of each
Farm Credit bank shall adopt and
implement a comprehensive policy to
prevent the investment from causing
loss to the bank’s capital and earnings.
Any amendment to the plan shall also
be approved by the bank’s board of
directors;

(iii) Until the security is actuall
divested, the portfolio managers s{wll
report to the board of directors, at least
quarterly, about changes in the status of
the investment, and the effect of the
policy to prevent loss to the bank’s
capital and earnings.

iv) All documentation regarding the

formulation, adoption, implementation,
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and revision of the plan to prevent the

security from causing loss to the bank's

capital and earnings shall be available

for review by the Office of Examination

of the Farm Credit Administration.
Dated: November 18, 1993.

Curtis M. Anderson,

Secretary, Farm Credit Administration Board.

|FR Doc. 93-29138 Filed 11-29-93; 8:45 am|

BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 83-NM-191-AD; Amendment
39-8748; AD 93-23-12]

Airworthiness Directives; Learjet inc.
Model 60 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments,

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Learjet Model 60
airplanes, This action requires
deactivation of the auxiliary cabin and
cockpit heating systems and installation
of placards. This amendment is
prompted by a report of a fire in the aft
fuselage, resulting from miswiring that
was installed in an auxiliary cabin
heater during manufacture. The actions
specified in this AD are intended to
prevent overheating of the auxiliary
cabin and cockpit heaters, which could
potentially result in a fire.

DATES: Effective December 15, 1993.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
15, 1993.

Comments for inclusion in the Rules
Docket must be received on or before
January 31, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
191-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Learjet
Inc., P.O. Box 7707, Wichita, Kansas
67277-7707. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington; or at the
FAA, Small Airplane Directorate,
Wichita Aircraft Certification Office

(ACO), 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas;
or at the Office of the Federal Register,
800 North Capitol Street NW., suijg 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: C.
Dale Bleakney, Aerospace Engineer,
Systems and Equipment Branch, ACE-
130W, FAA, Small Airplane Directorate,
Wichita ACO, 1801 Airport Road, room
100, Mid-Continent Airport, Wichita,
Kansas 67209; telephone (316) 946—
4135; fax (316) 946—4407.
SUPPLEMENTARY INFORMATION: The FAA
has recently received a report of a fire
that broke out in the aft fuselage of a
Learjet Model 60 airplane during
regularly scheduled ground
maintenance of the airplane. A short
circuit occurred in the thermal fuses,
which allowed electrical current to
continue to flow to the auxiliary cabin
and cockpit heaters. The heaters
apparently had been wired incorrectly
during manufacture; therefore, when
overheating occurred, the fan turned off,
but the heating elements still received
power. The airplane manufacturer has
confirmed other cases in its fleet of
miswiring of these heaters during
manufacture. Normally, these heaters
are wired in such a manner that they
will only operate on the ground.
However, in light of this incident, it is
possible that a miswired heater could
operate while a Model 60 airplane is in-
flight. This condition, if not corrected,
could result in overheating of the
auxiliary cabin and cockpit heaters,
which could potentially result in a fire.

The FAA has reviewed and approved
Learjet Alert Service Bulletin SB A60-
21-1, dated November 1, 1993, that
describes procedures for deactivation of
the auxiliary cabin and cockpit heating
systems and installation of a placard
that reads, *‘Cabin and Cockpit Heat
Inop." The deactivation procedure
entails disconnecting the electrical
connectors or wiring to the auxiliary
cabin and cockpit heaters.
Accomplishment of this procedure will
prevent overheating of the auxiliary
cabin and cockpit heaters.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Model 60 airplanes of
the same type design, this AD is being
issued to prevent overheating of the
auxiliary cabin and cockpit heaters,
which could potentially result in a fire.
This AD requires deactivation of the
auxiliary cabin and cockpit heating
systems and installation of a placard
stating, *‘Cabin and Cockpit Heat Inop.”
The actions are required to be
accomplished in accordance with the
service bulletin described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ‘'ADDRESSES."” All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-191-AD."" The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to




Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63061

correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 128686. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-23-12 Learjet Inc.: Amendment 39—
8748. Docket 93-NM-191-AD.

Applicability: All Model 60 airplanes,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of the auxiliary
cabin and cockpit heaters, which could
potentially result in a fire, accomplish the
following:

(a) Within 10 flight hours after the effective
date of this AD, deactivate the auxiliary cabin
and cockpit heating systems; and install a
placard stating, **Cabin and Cockpit Heat
Inop” adjacent to the AUX HT Switch (S44)
on the co-pilot’s switch panel; in accordance
with Learjet Alert Service Bulletin SB A60—
21-1, dated November 1, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Alrcraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) The deactivation and placard
installation shall be done in accordance with
Learjet Alert Service Bulletin SB A60-21-1,
dated November 1, 1993. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Learjet Inc., P.O. Box 7707,
Wichita, Kansas 67277-7707. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW,, Renton,
Washington; or at the FAA, Wichita ACO,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(e) This amendment becomes effective on
December 15, 1993.

Issued in Renton, Washington, on
November 22, 1993.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

|FR Doc. 93-29100 Filed 11-29-93; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 83-ANE-58; Amendment 39—
8745; AD 93-23-09)

Airworthiness Directives; Turbomeca
Arriel 1 Series Turboshaft Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule, request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Turbomeca Arriel
1 series turboshaft engines. This action
requires repetitive checks for engine
rubbing noise during gas generator
shutdown, and for free rotation of the
gas generator by rotating the compressor
manually after the last flight of the day.
This amendment is prompted by a
report of an engine failure due to
cracking and axial movement of the 2nd
stage nozzle guide vane causing a rub
with the 2nd stage turbine disk. The
actions specified in this AD are
intended to prevent engine failure due
to rubbing of the 2nd stage turbine
nozzle guide vane with the 2nd stage
turbine disk, which could result in
complete engine failure and damage to
the aircraft.
DATES: Effective December 15, 1993.
The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of December
15, 1993.

Comments for inclusion in the Rules
Docket must be received on or before
January 31, 1994,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
93-ANE-58, 12 New England Executive
Park, Burlington, MA 01803-5299.

The service information referenced in
this AD may be obtained from
Turbomeca, 64511 Bordes Cedex,
France. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark Rumizen, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7137,
fax (617) 238-7199.

SUPPLEMENTARY INFORMATION: The
Direction Generale de L'Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the Federal Aviation Administration
(FAA) that an unsafe condition may
exist on certain Turbomeca Arriel 1
series turboshaft engines. The DGAC
advises that they have received a report
of a Turbomeca Arriel 1B engine failure,
which resulted in the crash of an
Aerospatiale AS350B helicopter.
Turbomeca's investigation revealed that
the engine failed due to thermal low
cycle fatigue cracking and associated
displacement of the 2nd stage turbine
nozzle guide vane, which resulted in
rubbing with, and failure of, the 2nd
stage turbine disk. This condition, if not
corrected, could result in engine failure
due to rubbing of the 2nd stage turbine
nozzle guide vane with the 2nd stage
turbine disk, which could result in
complete engine failure and damage to
the aircraft.

Turbomeca has issued Service
Bulletin (SB) No. 292 72 0181, dated
July 23, 1993, that specifies checking for
engine rubbing noise during gas
generator shutdown, and for free
rotation of the gas generator by rotating
the compressor manually after the last
flight of the day. The cracking and axial
movement of the 2nd stage nozzle guide
vane rubbing with the 2nd stage turbine
disk can be detected in advance of
failure by determining if a rubbing noise
exists during engine coastdown. The
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DGAC classified this service bulletin as
mandatory and issued AD 93-114(B) in
order to assure the airworthiness of
these Turbomeca Arriel 1 series
turboshaft engines in France.

This engine model is manufactured in
France and is type certificated for
operation in the United States under the
provisions of §21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement in
effect at the time of type certification.
The DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Turbomeca Arriel 1
series turboshaft engines of the same
type design registered in the United
States, the AD would require repetitive
checks for engine rubbing noise during
gas generator shutdown, and for free
rotation of the gas generator by rotating
the compressor manually after the last

flight of the day.

' he checks k)c,)r engine rubbing noise
during gas generator shutdown must be
accomplished daily for the Turbomeca
Arriel turboshaft engines Models 1B that
have modification TU 76 but do not
have modification TU 197 or
modification TU 202; and Arriel Models
1D and 1D1 that do not have
modification TU 197 or modification TU
202. For Arriel Models 1A, 1A1, 1A2
that have modification TU 76 but do not
have modification TU 197 or
modification TU 202; and Arriel Models
1C, 1C1, and 1C2 that do not have
modification TU 197 or modification TU
202; the checks for engine rubbing noise
during shutdown must be accomplished
at intervals not to exceed 50 hours time
in service. For all affected models,
however, the check for free rotation of
the gas generator must be accomplished
after the last flight of every day. Finally,
a check for engine rubbing noise must
be accomplished during each check for
free rotation of the gas generator. If a
rubbing noise is detected during any of
the checks required by this AD, module
MO03 must be replaced with a
serviceable part. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously.

This AD allows pilots to perform the
checks for rubbing noises during gas
generator shutdown. This action does
not require special training beyond that
already incurred by pilots of the aircraft
having affected engines, or the use of

tools, special measuring equipment, or
reference to technical data. Accordingly,
the FAA has determined that pilots may
perform the checks required by
paragraphs (a)(1) and (b)(1) and (2) of
this AD as an exception to FAR 43.3
regarding the performance of
maintenance.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption “ADDRESSES.” All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93—-ANE-58." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or

- on the distribution of power and
responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. If
it is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption “ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-23-09 Turbomeca: Amendment 39-8745.
Docket 93-ANE-58.

Applicability: Turbomeca Arriel turboshaft
engines Models 1B that do have modification
TU 76 but do not have modification TU 197
or TU 202; Arriel Models 1D and 1D1 that
do not have modification TU 197 or TU 202;
Arriel Models 1A, 1A1, 1A2 that have had
modification TU 76 but do not have
modification TU 197 or TU 202; and Arriel
Models 1C, 1C1, and 1C2 that do not have
TU 197 or TU 202. These engines are
installed on but not limited to Aerospatiale
Models AS350B, SA365, and AS565
helicopters.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine failure due to rubbing of
the 2nd stage turbine nozzle guide vane with
the 2nd stage turbine disk, which could
result in engine failure and damage to the
aircraft, accomplish the following:

(a) For Turbomeca Arriel turboshaft
engines Models 1B that have modification




Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63063

TU 76 but do not have modification TU 197
or TU 202; and Arriel Models 1D and 1D1
that do not have modification TU 197 or TU
202; accomplish the following:

(1) After the last flight of each day, perform
a check for unusual engine rubbing noises
during gas generator shutdown.

(2) After'the last flight of each day check
for free rotation of the gas generator by
rotating the compressor manually in
accordance with Section 2 of Turbomeca SB
No. 292 72 0181, dated July 23, 1993.

(3) While checking for free rotation of the
gas generator, perform a check for engine
rubbing noise in accordance with Section 2
of Turbomeca SB No. 292 72 0181, dated july
23, 1993.

(b) For Turbomeca Arriel turboshaft
engines Models 1A, 1A1, 1A2 that have
modification TU 76 but do not have
modification TU 197 or TU 202; and Arriel
Models 1C, 1C1, and 1C2 that do not have
modification TU 197 or TU 202; accomplish
the following:

(1) Within 50 hours time in service (TIS)
after the effective date of this AD, perform a

check for unusual engine rubbing noise
during gas generator shutdown.

(2) Thereafter, at intervals not to exceed 50
hours TIS since the last check, perform a
check for unusual engine rubbing noise
during gas generator shutdown.

(3) After the last flight of each day check
for free rotation of the gas generator by
rotating the compressor manually in
accordance with Section 2 of Turbomeca SB
No. 292 72 0181, dated July 23, 1993.

(4) While checking for free rotation of the
gas generator, perform a check for engine
rubbing noise in accordance with Section 2
of Turbomeca SB No. 292 72 0181, dated July
23, 1993.

3 (c) If any ct;\ngine rubbing noise is dete}::ted
uring the checks required by s (a)
and (b) of this AD, prior to mnﬁ:?gli.aggt
replace module M03 with a serviceable
mOdUh;; checks d b hi

(d) The checks required by graphs
(a)(1) and (b)(1) and (2) of thisp:rlg may be
performed by the pilot, The checks must be
recorded in accordance with FAR §43.9 and
FAR §91.417(a)(2)(v), and the records must

be maintained as required by the applicable
FAR.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the aircraft to a location where the
requirements of this AD can be
accomplished.

(8) The checks shall be done in accordance
with the following service document:

Document No.

Pages | Revision Date

Turbomeca SB 292 72 0181

1-3 | Original .... | July 23, 1993 .

Total pages: 3.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Turbomeca, 64511 Bordes Cedex,
France. Copies may be inspected at the FAA,
New England Region, Office of the Assistant
Chief Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street
NW., suite 700, Washington, DC.

(h) This amendment becomes effective on
December 15, 1993. Issued in Burlington,
Massachusetts, on November 19, 1993,

Mark C. Fulmer,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 93-29239 Filed 11-29-93; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71

[Alrspace Docket No. 83-AGL-7]

Amended Class E2 Airspace Area;
Dickinson, ND; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the airspace designation of the
Dickinson, North Dakota, Class E2
airspace area published in a final rule
on October 19, 1993, Airspace Docket
Number 93-AGL~7.

EFFECTIVE DATE: 0901, UTC, March 3,
1994,

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 93-25634,
Airspace Docket 93-AGL~7, published
on October 19, 1993, (58 FR 53859),
modified the description of the
Dickinson, North Dakota Class E2
airspace area. An error was discovered
in the grammar used for the effective
dates and times of the airspace. This
action corrects that error by correcting
the grammar in the effective dates and
times of the airspace. This change does
not affect the description of the Class E2
airspace area.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the airspace
designation for the Dickinson, North
Dakota, Class E2 airspace, as published
in the Federal Register on October 19,
1993 (58 FR 53859), (Federal Register
Document 93-25634; page 53859,
column 3), is corrected in the
amendment to the incorporation by
reference 14 CFR 71.1 as follows:

PART 71.1—[CORRECTED]

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
- * - - *

AGL ND E2 Dickinson, ND [Corrected]

By replacing the word “terms” in the last
sentence with the word “times”.
* * * * *

Issued in Des Plaines, Illinois on November
16, 1993.

John P. Cuprisin,

Manager, Air Traffic Division.

[FR Doc. 93-29290 Filed 11-29-93; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 27530; Amdt. No. 1573]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) f%lil operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.
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Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms B260-3, 8260
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of

the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—{(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 87

Air traffic control, Airports,
Incorporation by reference, Navigation
(Air), Standard instrument approaches,
Weather.

Issued in Washington, DC on November 19,
1993.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. App: 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g) (Revised
Pub. L: 97449, January 12, 1983): and 14
CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective February 3, 1994

Monroeville, AL, Monroe County, VOR RWY
3, Amdt. 8

Monroeville, AL, Monroe County, VOR RWY
21, Amdt. 8

Charlotte, NC, Charlotte/Douglas Intl, VOR/
DME RWY 18R, Amdt. 6

Charlotte, NC, Charlotte/Douglas Intl, LOC
BC RWY 23, Amdt. 9

Dayton, TN, Mark Anton, VOR/DME-A,
Amdt. 2, CANCELLED

Dayton, TN, Mark Anton, NDB RWY 3,
Amdt. 1

Dayton, TN, Mark Anton, RNAV RWY 21,
Amdt. 1, CANCELLED

* * * Effective January 6, 1994

Mount Sterling, IL, Mount Sterling Muni,
VOR/DME-A, Orig.

Indianapolis, IN, Indianapolis Terry, VOR
RWY 36, Amdt. 8

Indianapolis, IN, Indianapolis Terry, NDB
RWY 36, Amdt. 4

Indianapolis, IN, Indianapolis Terry, ILS
RWY 36, Amdt. 4

Indianapolis, IN, Indianapolis Terry, VOR/
DME RNAV RWY 18, Amdt. 6




Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63065

Great Bend, KS, Great Bend Muni, NDB-A,
Amdt. 5

Great Bend, KS, Great Bend Muni, NDB RWY
35, Amdt. 2

lola, KS, Allen County, NDB RWY 35, Amdt.
1, CANCELLED

Louisville, KY, Bowman Field, VOR RWY 14,
Amdt. 9

Louisville, KY, Bowman Field, VOR RWY 24,
Amdt. 6

Louisville, KY, Bowman Field, VOR RWY 32,
Amdt. 14

Louisville, KY, Bowman Field, NDB RWY 32,
Amdt. 15

Frenchville, ME, Northern Aroostook
Regional, NDB RWY 32, Amdt. 4

Waterville, ME, Waterville Robert Lafleur,
VOR/DME RWY 5, Amdt. 7

Waterville, ME, Waterville Robert Lafleur,
NDB RWY 5, Amdt. 1

Waterville, ME, Waterville Robert Lafleur,
ILS RWY 5, Amdt. 2

Greenville, M1, Greenville Muni, VOR/DME
A, Orig.

Moose Lake, MN, Moose Lake Carlton
County, NDB RWY 4, Orig.

Kansas City, MO, Kansas City Intl, ILS RWY
19R, Amdt. 9

Claremont, NH, Claremont Muni, NDB-A,
Orig.

Ithaca, NY, Tompkins County, ILS RWY 32,
Amdt. 4

Tiffin, OH, Seneca County, VOR RWY 6,
Amdt 8

Tiffin, OH, Seneca County, NDB RWY 24,
Amdt. 7 -

Goldsby, OK, David Jay Perry, VOR/DME
RWY 31, Orig.

Cumberland, WI, Cumberland Muni, VOR/.
DME RWY 27, Amdt. 2

Cumberland, WI, Cumberland Muni, NDB
RWY 9, Amdt. 1

Fort Atkinson, W1, Fort Atkinson Muni,
VOR-A, Orig.

Land O'Lakes, W1, Kings Land O'Lakes, NDB
RWY 14, Amdt. 8

Manitowish Waters, WI, Manitowish Waters,
NDB RWY 32, Orig.

' * * Effective December 9, 1993
l«-nes_boro. AR, Jonesboro Muni, ILS RWY 23,

Orig.

San Bernardino, CA, San Bernardino
International, ILS RWY 6, Orig,

Chicago, IL, Chicago-O'Hare Intl, ILS RWY
32R, Amdt. 20 .

Indianapolis, IN, Indianapolis Intl, ILS RWY
23R, Amdt. 9

Kansas City, MO, Kansas City Int'l, ILS RWY
19L, Orig,

San Angelo, TX, Mathis Field, Radar-1, Orig.

" * * Effective November 15, 1993

Fredericksburg, VA, Shannon, VOR RWY 24,
Amdt. 7

Fredericksburg, VA, Shannon, NDB RWY 24,
Amdt. 1

* * * Effective November 11, 1993

Tuscaloosa, AL, Tuscaloosa Muni, ILS RWY
4, Amdt. 14

" * * Effective November 9, 1993

Chicago, IL, Chicago Midway, VOR/DME
RNAV RWY 22L, Amdt. 3

[FR Doc. 93-29292 Filed 11-29-93; 8:45 am|

BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 27531; Amdt. No. 1574)
Standard Instrument Approach
Procedures: Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or "

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical

Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C, 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
degiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete déscription
of each SIAP contained in FAA form
documents is unnecessary. The
Provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.,

The Rule

This amendment-to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAM s is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been cancelled. The
FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPs). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPs criteria
were applied to only these specific
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conditions existing at the affected
airports.

This amendment to part 97 contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National Airspace
System or the application of new or
revised criteria. All SIAP amendments
in this rule have been previously issued
by the FAA in a National Flight Data
Center (FDC) Notice Airmen (NOTAM)
as an emergency action of immediate
flight safety relating directly to
published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the US Standard for
Terminal Instrument Approach
Procedures (TERPs). Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves and established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Standard
Instrument Approaches, Incorporation
by reference, Navigation (Air), Weather.

Issued in Washington, DC on November 19,
1993.

Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the

Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. App. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g) (revised Pub.
L. 97-449, January 12, 1983); and 14 CFR
11.49 (b)(2).

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 87.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

Effective State City Airport FDC No. SIAP
11/03/93 ... | AL Selma Craig Fleld «.oiiciiiieicersssismmessssnssnsnssssoss FDC 3/6018 | ILS Rwy 32 Orig-A
11/08/93 ... | CA Ontario ...... ORI I e b seerrsha doss S Rstrrrprreses FDC 3/6089 | ILS Rwy 26L Amdt
6...

11/08/93 ... | CA PO C et steriatssdsasassiosbiirantodiosicts Redding Muni FDC 3/6088 | LOC/DME BC Rwy 16
Amdt 6...

11/08/93 ... | CA Sacramento Sacramento Metropolitan ..........c.ceeens FDC 3/6090 | ILS Rwy 16R Amdt
1w

11/09/93 ... | IL ChiCag0 ..ccevecareeens Chicago Midway FDC 3/6106 | ILS Rwy 31C, Amdt
6.

11/09/93 ... | IL Chicago Chicago Midway FDC 3/6114 | VOR/DME RNAV Rwy
221 Amdt 2...

11/09/93 ... | LA Alexandria Alexandria Esler Regional .......c.cceeuns FDC 3/6101 | NDB Rwy 26 Amdt
7B...

11/09/93 ... [ LA Opelousas St. Landry Parish-Ahart Field ............... FDC 3/6102 | NDB Rwy 17 Amdt
Yons

11/09/93 ... | LA Winnfield ......... David G. Joyce FDC 3/6100 | NDB Rwy 8 Amdt

11/09/93 ... | MO Kansas City Kansas City Downtown ...........cciiecnnes FDC 3/6108 | ILS Rwy 3, Amdt 1B..

11/09/93 ... | OK Tulsa Tulsa Intl FDC 3/6111 | VOR/DME or TACAN
Rwy 8 Amdt 3...

11/09/93 ... | OK Tulsa I I i i et ierieesis FDC 3/6112 | RADAR-1 Amdt 16...

11/10/93 ... | NC Raleigh-Durham Raleigh-Durham Intl ..........cccooveviniieninns FDC 3/6126 | ILS Rwy 5L Amdt 3.

11/10/93 ... | NC Raleigh-Dyrham Raleigh-Durham Intl ........cccccconmunreneces FDC 3/6127 | ILS Rwy 5R Amdt
25

11/10/93 ... | NC Raleigh-DUurham .......cccecemsesnesssssnseos Raleigh-Durham Intl ........ccommmmcvareasinians FDC 3/6128 | ILS Rwy 23L Amdt
Bis

11/10/93 ... | NC Raleigh-DUurham ....ccessioriamssmmisssians Raleigh-Durham Intl ......ccccconmcvnnmrrnrenionns FDC 3/6129 | ILS Rwy 23R Amdt
8...

11/10/93 ... | NE Omaha Eppley Airfieid FDC 3/6134 | ILS Rwy 14R Amat
3...

11/12/93 ... | CO Montrose Montrose Regional ......esesiesessescsnses FDC 3/6175 | ILS/DME Rwy 17,
Orig....

11/15/03 ... | VA Fredericksburg Shannon FDC 3/6206 | VOR Rwy 23, Amdt
6... X
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[FR Doc. 93-29293 Filed 11-29-93; 8:45 am]
SILLING CODE 4210-13-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing Federal Housing
Commissioner

24 CFR Part 207
[Docket No. R-93-1635; FR-3393-F-02]
RIN 2502-AF95

Expedited Procedures for RTC
Multifamily Properties

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: The Department adopts as a
final rule the interim rule which
implements section 512 of the Housing
and Community Development Act of
1992. Section 512 requires that the
Secretary promulgate regulations to
expedite the procedure for processing
applications for FHA insurance for
multifamily residential properties
purchased frem and owned by the
Resolution Trust Corporation (RTC).
EFFECTIVE DATE: December 30, 1993.
FOR FURTHER INFORMATION CONTACT:
Jessica Franklin, Director, Policies and
Procedures Division, Office of Insured
Multifamily Housing Development, 451
Seventh Street, SW., Washington, DC
20410-0500, telephone: voice (202)
708-2556; the telecommunications
device for the deaf (TDD) telephone
number is (202} 708-4594. (These are
not toll-free numbers.)

SUPPLEMENTARY INFORMATION:
L. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501~
3520), the information collection
requirements have been assigned OMB
Control Number 2502-0490.

II. Background

Section 512 of the Housing and
Community Development Act of 1992,
Pub, L. 102-550, approved October 28,
1992 (HCD Act of 1992), requires that
HUD establish an expedited procedure
to assist the RTC in disposing of
Property in which the RTC acquires title
and to ensure the timely processing of
applications for loans and mortgages
that will be used to purchase
multifamily residential property from
the RTC.

In compliance with section 512 of the
HCD Act of 1992, the Department
published an interim rule on Feb
22, 1993 (58 FR 9541) which authorized
the FHA Commissioner to accept an
RTC-prepared report of required repairs,
additional improvements proposed by
the sponsor, cost estimate of the work,
and real estate appraisal—if the RTC-
prepared report is completed in
accordance with HUD program

uirements.

n the interim rule, we explained that
upon receiving an application for
mortgage insurance under section 207
pursuant to section 223(f), HUD usuall
performs an architectural inspection o
the property. During this inspection,
HUD determines the requireg repai
and replacements necessary to place the
property in an acceptable condition;
assesses additional sponsor proposed
improvements; determines the cost of
such work; performs an environmental
assessment of the site and
neighborhood; and performs a real
estate appraisal of the property to
establish the maximum mortgage
amount,

The Department either performs these
tasks with its own staff, or contracts, on
a project basis, with a technical
discipline contractor or a delegated
processor to perform some or all of these
tasks, except for the environmental
assessment. HUD does not use contract
services for the environmental
assessment.

In addition to preparing the
environmental assessment when the
Department uses contract services, the
Department also reviews the work of the
contract technical discipline or
delegated processor; makes any
necessary corrections to the work;
makes the final underwriting decision;’
and determines whether to issue a
conditional or firm commitment, as
applicable.

e RTC also performs an
architectural inspection of the property
to establish required repairs and repair
costs, a phase 1 environmental site
assessment, and a real estate appraisal
of the property.

To efimmate this duplication of work,
the Department implemented the
interim rule which, with some
restrictions, authorizes the FHA
Commissioner to accept the RTC-
prepared reports. Under the interim
rule, the FHA Commissioner is
authorized to accept an RTC-prepared
report of required repairs, additional
improvements proposed by the sponsor,
cost estimate of the work, and real estate
appraisal—if the RTC-prepared report is
completed in accordance with HUD
program requirements. In the interim

rule, and this final rule, HUD retains the
absolute right to review the RTC-
prepared report in the same manner as

a report prepared under HUD contract
with a technical discipline contractor or
a delegated processor. If HUD
determines that any RTC-prepared
report is unacceptable, HUD wiil

re a new report.
2 mugh this me allows the

Department to use the RTC
environmental assessment report, the
Department will continue to perform its
own environmental assessment. HUD is
merely using the RTC-prepared report to
assist the HUD appraiser in completing
the HUD environmental assessment.
The Department will also continue to
make the final underwriting
determination, as currently is done
when the Department uses contract
services.

Finally, this expedited procedure only
applies to projects covered by section
512 of the HCD Act of 1992, i.e.
multifamily residential properties
purchased. from the RTC. This rule does
not make the RTC a delegated processor
for projects that are not within the scope
of section 512. However, this expedited
procedure may apply to the refinancing
of an RTC project to retire an RTC
bridge loan on the initial purchase
transaction.

III. Discussion of Public Comments
from Proposed Rule

The Department received one public
comment from a nonprofit developer.
The following discussion summarizes
that comment and provides HUD
response. The commenter believed that
the interim rule will assist an applicant
in getting the application for FHA
insurance to HUD. However, the
commenter felt that the interim rule will
do little to actually expedite HUD's
review of the mortgage insurance
application, and that HUD had not fully
utilized the broad discretion granted the
Department by the statute.

he Department does not agree. The
interim rule provides the means for
reducing the period required by HUD to
review section 223(f) applications for
mortgage insurance for RTC held/sold
multifamily properties. This is done by
allowing the RTC to complete reports
consistent with HUD program and
underwriting standargs. thereby
eliminating the need for HUD to
perform duplicate field work and report
preparation. Moreover, under existing
procedures, the RTC may apply for a
conditional commitment on properties
for which it expects section 223(f)
mortgage insurance to be utilized. This
existing procedure permits HUD to
complete all property reviews before the
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RTC secures a project buyer, leaving
only buyer qualification and the closing
documents for review after the RTC
secures a project buyer.

The commenter also proposed that the
Department accelerate the application
review process by treating an FHA
insurance application for a property
held by the RTC with the same priority
given to section 202 applications in the
past. The commenter gelieves that
giving priority to RTC held properties
will allow the RTC to dispose of its
multifamily residential property
significantly faster.

The Department's practice is to
review applications as they are
submitted. On occasion priority
guidelines have been issued by a Notice
to the Regional and Field Offices. These
are to address short term problems, such
as unusually heavy workloads, or to
remedy inordinate pipeline delays in
certain programs, including the section
202 loan program. Notices are short-
lived with a one-year maximum
effective period, As such, any priority
guidelines are only in effect long
enough to address an immediate
problem or concern.

Establishing regulatory provisions
giving application review preference for
one category of section 223(f) mortgage
insurance applicants over other section
223(f) mortgage insurance applicants,
and over applicants under other
programs does not appear to be
supported by the text of section 512 of
the HCD Act of 1992, nor congressional
comment leading to its enactment.

The Department believes that
application processing on the basis of
the application submission date (first-
come, first-served) is the most equitable
procedure. The Department will,
however, continue to issue short term
priority guidelines in the future, where
an emergency or other condition
warrants prioritized staffing attention.

As a final comment, the commenter
suggested that HUD refrain from using
delegated processing for RTC project
loans unless an expedited process is
developed. The commenter stated that
in its experience delegated processing
actually slows down the procedure for
processing FHA insured mortgages.

Delegated processing was authorized
by section 328 of the Cranston-Gonzalez
Affordable Housing Act of 1990, and
was implemented in April 1991. It
provides a system of mortgage insurance
for mortgages insured under section
207, 221, 223, 232 and 241 that
delegates processing functions
(application review) to selected
afxproved mortgagees. This system
allows use of contract services for
application review, where the workload

exceeds staffing capabilities. Technical
Disciplines Contracting also provides
Field Offices with an additional
contracting tool for bridging staffing
limitations. In selecting the means for
reviewing applications, Field Offices
must consider overall workloads,
project location in relation to the Field
Office and the location of other projects
in the pipeline, and the skills needed for
a particular application in relation to
available staff.

There is a learning period for any new
program, including delegated
processing. Currently, however,
delegated processing is relied upon by
many Field Offices for project
application review. The suggested
regulatory restrictions against the use of
delegated processing for certain
categories of section 223(f) projects
appear inconsistent with section 328 of
the Cranston-Gonzalez National
Affordable Housing Act of 1990. It
would also deny Field Offices the
ability to accomplish application review
responsibilities, where other means
might not be readily available. The
Department concludes that the Field
Offices must have full use of delegated
processing for the programs for which it
is currently authorized in order to
effectively manage the workloads of the
Field Offices.

IV. Other Matters
A. Executive Order 12866

This rule was reviewed and approved
without change by the Office of
Management and Budget (OMB) under
Executive Order 12866 on Regulatory
Planning and Review, issued by the
President on September 30, 1993.

B. Regulatory Flexibility Act

The Secretary in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed and approved this
rule, and in so doing certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. The rule only
affects mortgagor entities that purchase
multifamily properties from RTC. Such
entities will not constitute a significant
number of the mortgagors of FHA-
insured mortgages.

C. Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The finding is available for public
inspection during regular business
hours in the Office of General Counsel,

the Rules Docket Clerk, room 10276, 451
Seventh Street, SW, Washington, D.C.
20410.

D. Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive order 12612, Federalism, has
determined that the policies contained
in this rule will not have substantial
direct effects on states or their political
subdivisions, or the relationship
between the Federal government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.
Specifically, the rule is directed to
borrowers and RTC, and will not
impinge upon the relationship between
the Federal Government and State and
local governments. As a result, the rule
is not subject to review under the order

E. Executive Order 12606, The Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule does not have
potential for significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the order. No
significant change in existing HUD
policies or programs will result from
promulgation of this rule, as those
policies and programs relate to family
concerns.

F. Regulatory Agenda

This rule was listed as item no. 1534
in the Department’s Semiannual Agenda
of Regulations published on October 25,
1993 (58 FR 56402, 56429) in
accordance with Executive Order 12866
and the Regulatory Flexibility Act.

G. The Catalog of Federal Domestic
Assistance program numbers are 14.134
and 14.555.

List of Subjects in 24 CFR Part 207

Manufactured homes, Mortgage
insurance, Reporting and recordkeeping
requirements, Solar energy.

Final Rule

Accordingly, the interim rule which
amends title 24 of the Code of Federal
Regulations to add a new paragraph (n)
to § 207.32a, which was published on
February 22, 1993 at 58 FR 9541, is
hereby adopted as a final rule, and is
amended by adding the OMB approval
number to the end of the section to read
as follows:

§207.32a [Amended]
(Approved by the Office of Management and
Budget under control number 2502-0490).

Authority: 12 U.S.C. 17012z-11(e), 1713,
1715b, and 1735§-12; 42 U.S.C. 3535(d).
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Dated: November 22, 1993.
Nicolas P. Retsines,

Assistant Secretary for Housing, Federal
Housing Commissioner.

[FR Doc. 93-29227 Filed 11-29-93; 8:45 am]
BILLING CODE 4210-27-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 40, 48, and 602

[T.D. 8496)

RIN 1545-AS13

Diesel Fuel Excise Tax; Registration
Requirements Relating to Gasoline and
Diesel Fuel Excise Tax

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the tax
on diesel fuel and registration
requirements for the gasoline and diesel
fuel excise taxes. The temporary
regulations reflect and implement
certain changes made by the Omnibus
Budget Reconciliation Act of 1990 (the
1990 Act) and the Omnibus Budget
Reconciliation Act of 1993 (the 1993
Act). The temporary regulations affect
certain blenders, enterers, refiners,
terminal operators, throughputters and
persons that sell, buy, or use diesel fuel
for a nontaxable use. The text of these
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

EFFECTIVE DATE: These regulations are
effective January 1, 1994.

ADDRESSES: Send comments to:
CC:DOM:CORP:T:R (PS-52-93), room
5228, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, comments may be hand
delivered to: CC:DOM:CORP:T:R (PS—
52-93), room 5228, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Frank Boland (202) 622-3130 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.

553). For this reason, the collections of
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545-1418. The
estimated annual burden per respondent
or recordkeeper varies from 2 hours to

.1 hour, depending on individual

' circumstances, with an estimated

average of .1 hour.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the IRS.
Individual respondents or recordkeepers
may require more or less time,
depending on their particular
circumstances.

For further information concerning
this collection of information, and
where to submit comments on this
collection of information, the accuracy
of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble to the cross-
referencing notice of proposed
rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.

Background

On August 26, 1993, the IRS
published in the Federal Register (58
FR 45081) an advance notice of
proposed rulemaking (ANPRM) that
invited comments from the public on
any issue that should be addressed in
regulations relating to the 1993 Act’s
changes to the diesel fuel tax. The IRS
received a number of comments in
response to the ANPRM that were
considered in drafting these temporary
regulations.

This document contains temporary
regulations that are effective January 1,
1994. It provides rules relating to the
imposition of, and liability for, the
diesel fuel tax under section 4081; the
exemption for dyed diesel fuel; the
back-up tax on dyed fuel used for a
taxable purpose; credits and payments
relating to taxed diesel fuel used for a
nontaxable purpose; and registration
requirements relating to both the diesel
fuel and gasoline taxes. A future notice
of proposed rulemaking will propose
conforming amendments to the gasoline
tax regulations (§§ 48.4081-1 through
48.4081-8) so that those rules will also
generally apply to diesel fuel.

Fuel Distribution System and Structure
of the Diesel Fuel Tax Under the
Internal Revenue Code (Code)

Diesel fuel and gasoline generally are
distributed from refineries and points of

entry into the United States through the
“bulk transfer/terminal system" to
wholesale distributors and then to
retailers. For a further description of
this distribution system, see the
preamble to the proposed gasoline
regulations that were published in the
Federal Register on August 27, 1991 (56
FR 42287).

Pre-1994, Before January 1, 1994, the
federal diesel fuel tax is imposed by
section 4091. Tax is imposed on the sale
of diesel fuel by the producer or
importer thereof. A producer is defined
in section 4092 to include a registered
wholesale distributor. Thus, in practice,
tax is not imposed until a registered
wholesale distributor sells the diesel
fuel to a retailer or at the wholesaler's
own retail pumps.

A producer or importer that is
registered by the IRS can sell diesel fuel
tax free to (1) other registered producers,
(2) registered heating oil retailers for
resale for use as heating oil, and (3) a
buyer for any of the following uses by
the buyer: (a) Use other than as a fuel
in a diesel-powered highway vehicle or
diesel-powered train, (b) an off-highway
business use, (c) use on a farm for
farming purposes, (d) the exclusive use
of a State or local government, (e)
export, (f) the exclusive use of a
nonprofit educational organization, (g)
in certain aircraft museum uses, and (h)
use in certain school buses and
qualified local buses. A reduced rate of
tax applies to a producer'’s sale for use
by the buyer in trains and certain
intercity buses.

Congress has found that considerable
evasion may be occurring under the pre-
1994 taxing structure. See Shortfall in
Highway Trust Fund Collections:
Hearing before the Subcommittee on
Investigations and Oversight of the
House Committee on Public Works and
Transportation, 102d Cong., 2d Sess.
(1992). Congress sought to correct the
weaknesses of pre-1994 law by
amendments made to the Code by
section 13242 of the 1993 Act.

After 1993. Effective January 1, 1994,
the 1993 Act amends section 4081 to
impose the diesel! fuel tax in the same
manner as the gasoline tax. Thus, tax
will be imposed on (1) the removal of
gasoline and diesel fuel (collectively
taxable fuel) from any refinery, (2) the
removal of taxable fuel from any
terminal, (3) the entry of taxable fuel
into the United States for consumption,
use, or warehousing, and (4) the sale of
taxable fuel to an unregistered person
unless there was a prior taxable
removal, entry, or sale of the taxable
fuel. However, the tax will not apply to
any entry or removal of taxable fuel
transferred in bulk to a refinery or
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terminal if the persons involved
(including the terminal operator) are
registered.

Under section 4081, there are no
nonbulk removals or entries of gasoline
that are exempt from tax. However,
under seciion 4082, as amended by the
1993 Act, the tax under section 4081
does not apply to diesel fuel that (1) the
IRS determines is destined for a
nontaxable use (such as use on a farm
for farming purposes), (2) is indelibly
dyed in accordance with IRS
regulations, and (3) meets any marking
requirements that may be prescribed in
regulations. For this purpose,
nontaxable use generally includes the
same uses that are exempt from tax
under pre-1994 law, plus certain uses
that are taxed at a reduced rate (use in
any train and in certain buses).
However, under section 6421, as
amended by section 13163 of the 1993
Act, diesel fuel used in noncommercial
boats is no longer exempt from tax. The

re-1994 exemption continues,

owever, for diesel fuel used in boats
for commercial fishing, transportation of
gersom or property for compensation or

ire, or for business use other than use
predominantly for entertainment,
amusement, or recreation.

If diesel fuel that was exempt from tax
under section 4082 is later sold for use
or used for a purpose that is not a
nentaxable use (for example, use as a
fuel in a registered diesel-powered
highway vehicle), revised section
4041(a)(1) imposes a tax on such sale or
use. A reduced rate of tax applies to
diesel fuel sold for use or used as a fuel
in trains and certain intercity buses.

New section 6714 imposes an
assessable penalty if (1) any dyed fuel
is sold or held for sale by any person for
any use that such person knows or has
reason to know is not a nontaxable use
of such fuel, (2) any dyed fuel is held
for use or used by any person for a use
other than a nontaxable use and such
person knew, or had reason to know,
that such fuel was so dyed, or (3) any
person willfully alters, or attempts to
alter, the strength or composition of any
dye or marker in any dyed fuel. Under
this section, dyed fuel means any dyed
diesel fuel, whether or not dyed
pursuant to section 4082.

The amount of the penalty is $10 for
every gallon of fuel involved or $1,000,
whichever is greater. The penalty
increases with subsequent violations by
multiplying the penalty amount by the
number of prior violaticns. Also, if the
penalty is imposed on any business
entity, each officer, employee, or agent
of the entity who willfully participated
in any act giving rise to the penalty is

jointly and severally liable with the
entity for the penalty.

As under pre-1994 law, a credit or
payment may be allowed if diesel fuel
on which tax has been imposed is used
in a nontaxable use. Under pre-1994
law, only the ultimate purchaser of the
fuel (that is, the person that bought the
fuel for consumption or export and not
for resale) is eligible to claim the credit
or payment. If at least $750 is payable
to a purchaser at the end of any of the
first three quarters of its income tax
year, the purchaser may make a
quarterly claim for that payment if the
claim is filed during the first quarter
following the last quarter included in
the claim. Any amounts not claimed for
these quarters and any amounts for the
fourth quarter of the claimant’s income
tax year generally must be claimed as a
credit against the claimant’s income tax.

The 1993 Act continues these rules
after 1993 except for taxed fuel used on
a farm for farming purposes or by a State
or local government. In these two cases,
revised section 6427(1) provides that
only the registered ultimate vendor of
diesel fuel (rather than the farmer or
governmental unit) may obtain the
credit or payment. The ultimate vendor
may file a claim for any period for
which $200 or more is payable and
which is not less than ons week. The
claim must be filed by the end of the
quarter following the earliest quarter
included in the claim. if the claim is not
paid within 20 days after it is filed,
interest will be paid on the claim.

The 1993 Act gives the IRS additional
authority to enforce the diesel fuel tax.
For example, new section 4083(c)
provides that the IRS has the authority
to inspect terminals, dyes and dyeing
equipment, and fuel storage facilities; to
stop, detain and inspect vehicles; and to
establish inspection sites. Also, new
section 4082(c) provides that the IRS
may require conspicuous labeling of
retail diesel fuel pumps and other
delivery facilities where dyed diesel
fuel is dispensed.

Explanation of the Temporary
Regulations; Diesel Fuef'(I,'ax

Definition of diesel fuel. The
temporary regulations define diesel fuel
as any liquid that is commonly or
commercially known or sold as a fuel
that is suitable for use in a diesel-
powered highway vehicle, diesel-
powered train, or diesel-powered boat.
A liquid meets this requirement if,
without further processing or blending,
the liquid has practical and commercial
fitness for use in the propulsion engine
of the vehicle, train, or boat.

Kerosene is not treated as diesel fuel
before July 1, 1994. Thus, the dyeing

requirements of the temporary
regulations do not apply to kerosene.
However, a person that blends

reviously-taxed diesel fuel with
Eerosene outside the bulk transfer/
terminal system is liable for tax on its
removal or sale of the resulting blend.
Only the untaxed portion of the mixture
(that is, the added kerosene) is subject
to tax.

Comments are requested on the
treatment of kerosene after June 30,
1994.

Imposition of tax; the position holder
rule. As under the gasoline tax
regulations, these temporary regulations
provide that tax is imposed on diesel
fuel removed from the terminal at the
rack. The position holder is liable for
this tax and the terminal operator may
be jointly and severally liable for the tax
if the position holder is not registered
under section 4101. Also, tax is imposed
on the nonbulk removal of diesel fuel
from a refinery, on the entry of diesel
fuel into the United States, and on the
sale or removal of blended diesel fuel by
the blender thereof.

Exemption for dyed diesel fuel. Under
the temporary regulations, tax is not
imposed on the removal, entry, or sale
of diesel fuel if (1) the person otherwise
liable for tax (for example, the position
holder) is a taxable fuel registrant, (2} in
the case of removal from a terminal, the
terminal is operated by a taxable fuel
registrant, and (3) the fuel contains
either a blue dye (if high sulfur fuel} or
red dye (if low sulfur fuel) of a
prescribed type and concentration.
Other dyes may be used in low sulfur
fuel but only if they are approved by the
Commissioner.

The blue dye described in the
temporary regulations is the same dye
prescribed by the Environmental
Protection Agency (EPA) as an identifier
of high sulfur diesel fuel, which, under
EPA rules, is not to be used in diesel
motor vehicles. However, the EPA does
not require the blue dye to be ofa
specific concentration. The temporary
regulations, although requiring a
specific concentration, provide a
transitional rule permitting a lower
concentration for stocks of fuel
previously dyed for EPA purposes.
Comments are requested on these
standards.

Ths temporary regulations do not
require that dyed fuel also contain a
colorless marker. A colorless marker is
a material that does not reveal its
presence until the fuel into which it is
introduced is subjected to a special test.
The IRS believes, however, that the use
of markers is a valuable enforcement
tool and will require markers beginning
July 1, 1994. Further comment is
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requested on the type and concentration use. However, a seller of diesel fuel is received a prescribed certificate from
of marker to be required. Ideally, any not jointly and severally liable for tax on  the farmer or State or local government
required marker should be economical  fuel delivered into the fuel supply tank  to whom it sold the fuel. Asa
to use, easy to detect in diesel fuel by of a bus or train. transitional rule, however, claims
use of a roadside test, difficult and Because the back-up tax is imposed relating to sales before April 1, 1994,
expensive to remove from the fuel, and  only on the delivery of diesel fuel into may be supported with certain
capable of manufacture by different the fuel supply tank of a vehicle, boat, exemption certificates used to support
producers. or train, tax is not imposed on the use tax-free sales of diesel fuel under pre-
The person receiving dyed fuel at the  of diesel fuel as heating oil or in 1994 law.
terminal rack is not required to be stationary engines. In addition, the tax : : . L
registered by the IRS and is not required  does not apply to a delivery of diesel Registration and Reporting Provisions of
to give the terminal operator or position  fuel for several enumerated uses. the Code
holder an exemption certificate. Exemfztion for use in certain boats. The Code provisions relating to
However, under the temporary Generally, the pre-1994 exemption for registration with respect to the gasoline
regulations, each terminal operator must  diesel fuel used in a boat continues for and diesel fuel taxes are sections 4101,
keep records sufficient to identify each  a boat employed in (1) the business of 4222, 7232, and 7272.
person that receives dyed diesel fuel at commercial fishing or transporting Section 4101(a), as amended by the
the rack of each terminal it operates. If  persons or property for compensation or 1990 Act, provides that every person
the terminal operator provides any hire, or (2) any other trade or business required by the IRS to register with
person with any bill of lading, shipping  unless the boat is used in any activity respect to the tax imposed by section
paper, or similar document that of a type generally considered to 4081 must register with the IRS at the
indicates that diesel fuel removed at the constitute entertainment, amusement, or time, in the form and manner, and
rack is dyed when in fact it is not dyed,  recreation. This limitation on subject to the terms and conditions, as
then the terminal operator is jointly and  entertainment, amusement, or recreation may be prescribed by regulations.
severally liable for tax on the removal.  activities does not apply to a boat used S);ction 4101(b) provides that the IRS
Notice relating to sales and removals  in a trade or business of commercial may require, as a condition of
of dyed diese! fuel. Under section 4082, fishing or transporting persons or permitting any person to be registered,
dyed diesel fuel may only be used for property for compensation or hire. that the person give the IRS a bond in
nontaxable purposes; tax and a penalty  Thus, diesel fuel used in a boat in the a sum that the IRS deems appropriate
may be imposed on any other use. The  conduct of a trade or business of and agree to the imposition of a lien on
temporary regulations provide that transporting passengers for property of such person used in the
terminal operators and others who sell  compensation or hire (such as a cruise trade or business for which the
dyed fuel are responsible for informing ship, sightseeing boat, or any charter registration is sought.
their customers of this restriction on the vessel that includes a captain who is Section 4101(c) provides that, with
use of dyed diesel fuel. Any person that responsible for operating the boat) is regard to the denial, revocation, or
fails to provide this information as exempt from tax even if the passengers suspension of registration, rules similar
required by the temporary regulations engage in activities that could be to the rules of section 4222(c) apply.
will, for purposes of the penalty considered entertainment, amusement,  Section 4222(c) provides that the
imposed by section 6714, be presumed  or recreation. : registration of any person can be denied,
to know that the dyed diesel fuel will Administrative authority. The revoked, or suspended if the IRS
be used for a taxable use. temporary regulations provide rules determines that (1) the person has used
Dye injection systems. The temporary relating to inspections of terminals, dyes jts registration to avoid payment of tax,
regulations do not require the use of dye and dyeing equipment, fuel storage or to postpone or in any manner to
injection systems or visual inspection . facilities, and vehicles. Credits and interfere with the collection of tax, or (2)
devices. The IRS believes, however, that payments. The temporary regulations denial, revocation, or suspension is
such systems and devi®s can contribute set forth the conditions that must be met necessary to protect the revenue.
to effective tax enforcement. Thus, a before a claim for credit or payment is Section 4101(d) provides that the IRS
future notice of proposed rulemaking allowed with respect to taxed diesel fuel may require information reporting by
will propose rules regarding these that has been used for nontaxable uses. persons registered under section 4101.
systems and devices. These rules willbe Only the ultimate purchaser may make Section 7232 imposes a criminal
proposed to be effective July 1, 1994. the claim with respect to taxed fuel used penalty on any person that fails to
Until specific dye injection systems are  in nontaxable uses other than use on a register as required by section 4101,
required, any means of dyeing, farm for farming purposes or by a State falsely represents itself to be registered,
including “splash” dyeing at the or local government. or willfully makes any false statement in
terminal, is acceptable. Only a registered ultimate vendor may an application for registration. Section
Back-up tax. Under section 4041, a make the claim with respect to taxed 7272 imposes a civil penalty on any
back-up tax applies to dyed diesel fuel diesel fuel sold for use on & farm for erson that fails to register as required
or diesel fuel on which a credit or farming purposes or by a State or local gy section 4101.
payment has been allowed under government. Generally, a person !
section 6427 if the fuel is delivered into  becomes registered for this purpose only Explana'uon‘ of the Temporary ]
the fuel supply tank of a diesel-powered  if it meets the tests set forth in the Regulations; Registration and Reporting
highway vehicle, diesel-powered train, temporary regulations. As a transitional Overview. The temporary regulations
or diesel-powered boat for a taxable use. rule, however, a person that is registered update and clarify the rules under
The operator of the vehicle, boat, or as a diesel fuel producer on December  section 4101 relating to registration for
train is liable for the tax. In addition, the 31, 1993, generally will be considered to  purposes of the taxable fuel excise tax
seller of the diesel fuel generally is be a registered ultimate vendor during imposed under section 4081. The
jointly and severally liable for the tax if 1994, temporary regulations describe persons
the seller knows or has reason to know As a condition to making a claim, a that must be or are allowed to be
that the fuel will be used for a taxable registered ultimate vendor must have registered for these purposes, the
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standards for qualification to be
registered, and the terms and conditions
of registration. Submission of an
application for registration does not
make the applicant a registrant; a person
becomes a registrant only if the district
director approves the application and
issues the person a registration letter.

Registration standards. The district
director will register an applicant only
if the district director determines that
the apﬁlicant meets certain prescribed
tests: the activity test, the acceptable
risk test, and the adequate security test.
However, a district director will register
an applicant as an ultimate vendor of
diesel fuel if the applicant meets only
the activity test and the district director
is satisfied with the tax history of the
applicant and any person related ta the
applicant.

Action on the application by the
district director. If the district director
determines that an applicant meets all
of the applicable registration tests, the
district director is to register the
applicant and issue the applicant a
letter of registration containing the
effective date of the registration. The
effective date will be no earlier than the
date on which the letter of registration
is signed by the district director.

The letter of registration replaces the
certificate of registry that is issued by
the district director under present
practice. Unlike present practice, the
letter of registration will not be a copy
of the applicant’s approved application
for registration.

Terms and conditions of registration.
After an applicant has been registered,
it must follow certain rules to retain its
registration and avoid certain other
adverse consequences. For example, a
registrant must make deposits, file
returns, and pay taxes as required, and
must notify the district director that
issued its letter of registration of any
changes in the information it has
submitted in connection with its
application. In addition, a registrant
may not make any false statement on, or
violate the terms of, a notification
certificate, or allow another person to
use its registration. It is expected that
the district director will regularly
review each registration to ensure that
each registrant has followed these rules.

Effective July 1, 1994, additional
conditions apply to terminal operators,
throughputters, and gasohol blenders.
Under the temporary regulations, these
registrants must report specified
information at the time, place, and in
the manner prescribed by the IRS.

The district director must revoke or
suspend a registration if the district
director determines that a registrant has
used its registration to evade the taxable

fuel tax or interfere with the collection
of the tax. Revocation or suspension
also is required if the district director
determines that the registrant does not
meet one or more of the registration
tests and the deficiency has not been
corrected within a reasonable period of
time after notification by the district
director.

If the district director determines that
a registrant has failed to comply with
other terms and conditions of its
registration, has made a false statement
in its application, or otherwise has used
its registration in a manner that creates
a significant threat to the revenue, the
district director may revoke or suspend
registration. Alternatively, the district
director may require the registrant to
give a bond as a condition of retaining
its registration, require the registrant to
file monthly or semimonthly returns, or
both.

Special Analyses

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in
Executive Order 12866. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations and, therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Frank Boland, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR parts 40 and 48

Excise taxes, Reporting and
recordkeeping requirements.
26 CFR part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 40, 48, and
602 are amended as follows:

PART 40—EXCISE TAX PROCEDURAL
REGULATIONS

Paragraph 1. The authority citation
for part 40 is amended by adding an
entry in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 40.6011(a)-3T also issued
under 26 U.S.C. 6011(a). * * *

Par. 2. Section 40.6011(a)-3T is
added to read as follows:

§40.6011(a)-3T Monthly and semimonthty
returne from certain persons liable for tax
on taxable fuel {temporary).

(a) In general. The district director
may require a person to make a return
of tax for a monthly or semimonthly
period in the manner prescribed in
§ 40.6011(a)-1(b) if the person—

(1) Is a bonded registrant (described in
§ 48.4101-3T(b)(2) of this chapter) at
any time during the period;

(2) Has been registered under section
4101 for less than one year at the
beginning of the period;

(3) Meets the acceptable risk test of
§ 48.4101-3T(f)(3) of this chapler by
reason of §48.4101-3T([)(3)(i}(B) of this
chapter at any time during the period;

(4) Has failed to comply with the
applicable provisions of §48.4101-
3T(h) of this chapter (relating to the
terms and conditions of registration); or

(5) Is liabJe for tax under § 48.4082—
4T(a) of this chapter (relating to the
back-up tax on diesel fuel) at any time
during the period.

(b) Effective date. This section is
effective January 1, 1994.

PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAXES

Par. 3. The authority citation for part
48 is amended by fémoving the entry for
“Section 48.4101-2T" and adding
entries in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Sections 48.4082-1T and 48.4082-2T
also issued under 26 U.S.C. 4082.

Section 48.4101-3T also issued under
26 U.S.C. 4101(a) and (b).

Section 48.4101-4T also issued under
26 U.S.C. 4101(d).

Sections 48.6427-8T and 48.6427-9T
also issued under 26 U.S.C. 6427(n).

Par. 4. Section 48.4041-0T is added
to read as follows:

§48.4041-0T Applicability of regutations
relating to diesel fuel after December 31,
1993 (temporary).

Sections 48.4041-1 through 48.4041-
17 do not apply to sales or uses of diesel
fuel after December 31, 1993. For rules
relating to the diesel fuel tax imposed
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by section 4041 after December 31,
1993, see § 48.4082—4T.

Par. 5. Sections 48.4081-10T through
48.3081-12T are added to read as
follows:

§48.4081-10T Diesel fuel tax; definitions
(temporary).

(a) Definitions.

Diesel fuel means any liquid that is
commonly or commercially known or
sold as a fuel that is suitable for use in
a diesel-powered highway vehicle,
diesel-powered train, or diesel-powered
boat. A liquid meets this requirement if,
without further processing or blending,
the liquid has practical and commercial
fitness for use in the propulsion engine
of the wehicle, train, or boat. A liquid
may possess this practical and
commercial fitness even though the
specified use is not the liquid's
predominant use. However, a liguid
does not possess this practical and
commercial fitness solely by reason of
its possible or rare use as a fuel in the
propulsion engine of such a vehicle,
train, or boat.

(1) Kerosene; before July 1, 1994.
Before July 1, 1994, kerosene is not
treated as diesel fuel. For rules relating
to the imposition of tax on kerosene that
is blended with diesel fuel, see
§48.4081-12T.

(2) Kerosene; after June 30, 1994.
[Reserved] ‘

Diesel-powered boat means any
waterborne vessel of any size or
configuration that is propelled, in whole
orin part, by a diesel-powered engine.

Diesel-powered highway vehicle
means a highway vehicle, as defined in
§48.4041-8(b), that is propeiled by a
diesel-powered engine.

Diesel-powered train means any
diesel-powered equipment or machinery
that rides on rails, including equipment
or machinery that transports passengers,
freight, ora combination of both
passengers and freight, and equipment
or machinery that only carries freight or
passengers of the operator thereof. Thus,
the term includes a locomotive, work
train, switching engine, and track
Mmaintenance machine.

(b) Effective date. This section is
effective January 1, 1994.

§48.4081—11T Diesal fuel tax; tax on
femoval at a terminal rack (temporary).

(@) Imposition of tax. Except as
provided in § 48.4082-1T (relating to
¢xemption for dyed diesel fuel), tax is
imposed on the removal of diesel fuel
from a terminal if the diesel fuel is
removed at the rack.

_(b) Liability for tax—(1) In general.
The position holder with respect to the
diesel fuel is liable for the tax imposed
under paragraph (a) of this section.

(2) Joint and several liability of
terminal operator; unregistered position
holder—{i) In general. The terminal
operator is jointly and severally liable
for the tax imposed under paragraph (a)
of this section if—

(A) The position holder with respect
to the diesel fuel is a person other than
the terminal operator and is not a
taxable fuel registrant; and

(B) The terminal operator has not met
the conditions of paragraph (b)(2)(ii) of
this section.

(ii) Conditions for avoidance of
liability. A terminal operator is not
liable for tax under paragraph (b)(2)(i) of
this section if, at the time of the
removal, the terminal operator—

(A) 1s a taxable fuel registrant;

(B) Has an unexpired notification
certificate (described in § 48.4081-5)
from the position holder; and

(C) Has no reason to believe that any
information in the certificate is false.

(3) Joint and several liability of
terminal operator; incorrect information
provided. The terminal operator is
jointly and severally liable for the tax
imposed under paragraph (a) of this
section if, in connection with the
removal of diesel fuel that is not dyed
and marked in accordance with
§48.4082-1T, the terminal operator
provides any person with any bill of
lading, shipping paper, or similar
document indicating that the diesel fuel
is dyed and marked in accordance with
§48.4082-1T.

(c) Rate of tax. For the rate of tax, soe
section 4081(a).

(d) Effective date. This section is
effective January 1, 1994.

§48.4081-12T Diesel fuel tax; taxable
events other than removal at the terminal
rack {temporary).

(a) Tax on removal from a refinery—
(1) In general. Except as provided in
§48.4082-1T (relating to exemption for
dyed diesel fuel) and paragraph (a)(2) of
this section (relating to an exemption for
certain refineries), tax is imposed on the
removal of diesel fuel from a refinery
if—

(i) The removal is by bulk transfer and
the refiner or the owner of the diesel
fuel immediately before the removal is
not a taxable fuel registrant; or

(ii) The removal is at the refinery rack.

(2) Exemption for certain refineries.
The tax imposed under paragraph
(a)(1)(ii) of this section does not apply
to a removal of diesel fuel if—

(i) The diesel fuel is removed by rail
car from an approved refinery and is
received at an approved terminal;

(ii) The refinery and the terminal are
operated by the same taxable fuel
registrant; and

(iii) The refinery is not served by
pipeline (other than a pipeline for the
receipt of crude oil) or vessel.

(3) Liability for tax. The refiner is
liable for the tax imposed under
paragraph (a)(1) of this section.

(4F‘l.?ale of tax. For the rate of tax, see
section 4081(a).

(b) Tax on entry into the United
States—(1) Imposition of tax. Except as
provided in § 48.4082-1T (relating to
dyed diesel fuel), tax is imposed on the
entry of diesel fuel into the United
States if—

(i) The entry is by bulk transfer and
the enterer is not a taxable fuel

istrant; or
m%ii) The entry is not by bulk transfer.

(2) Liability for tax. The enterer is
liable for the tax imposed under
paragraph (b)(1) of this section.

(3) Rate of tax. For the rate of tax, see
section 4081(a).

(c) Blended diesel fuel; tax on removal
or sale by the blender—(1) Imposition of
tax. Blended diesel fuel is any mixture
of diesel fuel with respect to which tax
has been imposed under section
4041(a)(1) or 4081 (a), and any other
liquid (such as kerosene) on which tax
has not been imposed under section
4081 (other than diesel fuel dyed in
accordance with §48.4082-1T(b)). Tax
is imposed on the removal or sale of
blended diesel fuel by the blender
thereof. The number of gallons of
blended diesel fuel subject to tax is the
difference between the total number of
gallons of blended diesel fuel removed
or sold and the number of gallons of
previously taxed diesel fuel used to
preduce the blended diesel fuel.

(2) Liability for tax. The person that
produces the blended diesel fuel outside
the bulk transfer/terminal system (the
blender) is liable for the tax imposed
under paragraph (c)(1) of this section.

(3) Hate of tax. For the rate of tax, see
section 4081(a).

(d) Effective date. This section is
effective January 1, 1994.

Par. 6. Sections 48.4082-1T through
48.4083—1T are added to read as
follows:

§48.4082-1T Diesel fuel tax; exemption
(temporary).

(a) Exemption. Tax is not imposed by
section 4081 on the removal, entry, or
sale of any diesel fuel if—

(1) The person otherwise liable for tax
is a taxable fuel registrant;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3) The diesel fuel satisfies the dyeing
and marking requirements of paragraph
(b) of this section.

(b) Dyeing and marking
requirements—(1) Dyeing; high sulfur
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fuel. Diesel fuel that is required to be
dyed blue pursuant to the
Environmental Protection Agency's high
sulfur diesel fuel requirement (40 CFR
80.29) satisfies the dyeing requirement
of this paragraph (b) only if it contains
the blue dye 1,4 dialkyamino-
anthraquinone in a concentration of at
least 10 pounds (3 pounds before April
1, 1994) of active liquid Solvent Blue 98
per thousand barrels of diesel fuel.

(2) Dyeing; low sulfur fuel. Diesel fuel
that is not described in paragraph (b)(1)
of this section satisfies the dyeing
requirement of this paragraph (b) only if
it contains—

(i) The red dye red disazo in a
concentration of at least 5.6 pounds of
active liquid Solvent Red 164 per
thousand barrels of diesel fuel; or

(ii) Any other dye of atypeand in a
concentration that is approved by the
Commissioner.

(3) Marking. [Reserved]

(c) Effective date. This section is
effective January 1, 1994,

§48.4082-2T Diesel fuel tax; notice
required with respect to dyed diesel fuel
(temporary).

(a) In general. A notice stating: DYED
DIESEL FUEL, NONTAXABLE USE
ONLY, PENALTY FOR TAXABLE USE
must be—

(1) Provided by the terminal operator
to any person that receives dyed diesel
fuel at aterminal rack of that operator;

(2) Provided by any seller of dyed
diesel fuel to its {uyer if the fuel is
located outside the bulk transfer/
terminal system and is not sold from a
retail pump posted in accordance with
the requirements of paragraph (a)(3) of
this section; and

(3) Posted by a seller on any retail
pump where it sells dyed diesel fuel for
use by its buyer.

(b) Form. The notice required under
paragraph (a)(1) or (2) of this section
must be provided by the time of the
removal or sale and must appear on
shipping papers, bills of lading, and
invoices accompanying the sale or
removal of the Exle‘.

(c) Penalty. Any person that fails to
provide or post the required notice with
respect to any dyed diesel fuel is, for
purposes of the penalty imposed by
section 6714, presumed to know that the
fuel will be used for a taxable use.

(d) Effective date. This section is
effective January 1, 1994.

§48.4082-3T Diesel; dye injection systems
and visual Inspection devices (temporary).
[Reserved]

§48.4082-4T Diesel fuel; back-up tax
(temporary).

(a) Imposition of tax—(1) In general.
Tax is imposed by section 4041 on the

delivery into the fuel supply tank of the
propulsion engine of a diesel-powered
highway vehicle (other than an
automobile bus) or diesel-powered boat
of—

(i) Any diesel fuel that contains a dye;

(ii) Any diesel fuel on which a credit
or payment has been allowed under
section 6427; or

(iii) Any liquid other than gasoline or
diesel fuel on which tax has not been
imposed by section 4081,

(2) Liability for tax—{i) In general.
The operator of the vehicle or boat into
which the fuel is delivered is liable for
the tax imposed under paragraph (a)(1)
of this section.

(ii) Joint and several liability of the
seller. The seller of the diesel fuel is
jointly and severally liable for the tax
imposed under paragraph (a)(1) of this
section if the seller knows or has reason
to know that the fuel will not be used
in a nontaxable use.

(3) Rate of tax. The rate of tax is the
rate imposed on diesel fuel by section
4081(a).

(b) Tax on diesel fuel; buses and
trains—(1) In general.Tax is imposed by
section 4041 on the delivery into the
fuel supply tank of the propulsion
engine of an automobile bus or a diesel-
powered train of—

(i) Any diesel fuel that contains a dye;

(i) Any diesel fuel on which a credit
or payment has been allowed under
section 6427; or

(iii) Any liquid other than gasoline or
diesel fuel on which tax has not been
imposed by section 4081,

(2) Liability for tax. The operator of
the bus or train into which the fuel is
delivered is liable for the tax imposed
under paragraph (b)(1) of this section.

(3) Rate of tax—(i) Buses—{A) In
general. The rate of tax on the delivery
of diesel fuel into an automobile bus is
the sum of the rates described in
sections 4041(a)(1)(C)(iii)(I) and
4041(d)(1) (the bus rate), if the bus is
used to furnish (for compensation)
passenger land transportation available
to the general public and either such
transportation is scheduled and along
regular routes or the seating capacity of
the bus is at least 20 adults (not
including the driver). A bus is available
to the general public if the bus is
available for hire to more than a limited

. number of persons, groups, or

organizations,

(B) Other uses. The rate of tax on the
delivery of diesel fuel into an
automobile bus is the rate of tax
imposed by section 4081(a) if the bus is
used for a purpose other than that
described in paragraph (b)(3)(i)(A) of
this section.

(i) Trains. The rate of tax on the
delivery of diesel fuel into a diesel-
powered train is the rate prescribed in
section 4041 for diesel fuel sold for use
in a train (the train rate).

(4) Cross reference. For the
registration reguirement relating to
certain bus and train operators, see
§48.4101-3T(c)(2).

(c) Exemptions. The taxes imposed
under paragraphs (a) and (b) of this
section do not apply to a delivery of
diesel fuel for—

(1) Use on a farm for farming purposes
as that term and related terms are
defined in § 48.6420—-4(a) through (g);

(2) The exclusive use of a State, any
political subdivision of a State, or the
District of Columbia;

(3) Use described in section 4041(h)
(relating to use in a vehicle owned by
an aircraft museum);

(4) The exclusive use of the American
Red Cross;

(5) Use in a boat employed in—

(A) The business of commercial
fishing;

(B) The business of transporting
persons or property for compensation or
hire; or

(C) Any other trade or business,
unless the boat is used in any activity
of a type generally considered to
constitute entertainment, amusement, or
recreation (within the meaning of
section 274(a)(1)(A) and the regulations
under that section);

(6) Use in an automobile bus while
the bus is engaged in the transportation
of students and employees of schools (as
defined in the last sentence of section
4221(d)(7)(C));

(7) Use in a qualified local bus
{described in section 6427(b)(2)(D))
while the bus is engaged in furnishing
(for compensation) intracity passenger
land transportation that is available to
the general public and is scheduled and
along regular routes;

(8) Use in a highway vehicle that is
not registered (and is not required to he
registered) for highway use under the
laws of any State or foreign country;

(9) The exclusive use of a nonprofit
educational organization, as defined in
§48.4221-6(b);

(10) Use in a highway vehicle owned
by the United States that is not used on
the highway; or

(11) Use in a vessel of war of the
United States or any foreign nation, as
described in § 48.4221-4(b)(5).

(d) Effective date. This section is
effective January 1, 1994.

§48.4083 Administrative authority
(temporary).

(a) In general—(1) Authority to
inspect. Officers or employees of the IRS
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designated by the Commissioner, upon
presenting appropriate credentials and a
written notice to the owner, operator, or
agent in charge, are authorized to enter
any place and to conduct inspections in
accordance with paragraphs (a) through
(c) of this section.

(2) Reasonableness. Inspections will
be performed in a reasonable manner
and at times that are reasonable under
the circumstances, taking into :
consideration the normal business hours
of the place to be entered.

(b) Place of inspection—(1) In general.
Inspections may be at any place at
which taxable fuel is (or may be)
produced or stored or at any inspection
site where evidence of activities
described in section 6714(a) may be
discovered. These places may include,
but are not limited to—

(i) Any terminal;

(ii) Any fuel storage facility that is not
a terminal;

(iii) Any retail fuel facility; or

(iv) Any designated inspection site.

(2) Designated inspection sites. A
designated inspection site is any State
highway inspection station, weigh
station, agricultural inspection station,
mobile station, or other location
designated by the Commissioner to be
used as a fuel inspection site. A
designated inspection site will be
identified as a fuel inspection site.

(c) Scope of inspection—(1)
Inspection. Officers or employees may
physically inspect, examine or
otherwise search any tank, reservoir, or
other container that can or may be used
for the production, storage, or
transportation of fuel, fuel dyes, or fuel
markers. Inspection may also be made of
any equipment used for, or in
connection with, production, storage, or
transportation of fuel, fuel dyes or fuel
markers. This includes any equipment
used for the dyeing or marking of fuel.
This also includes the books and
records kept to determine excise tax
liability under section 4081.

(2) Detainment. Officers or employees
may detain any vehicle, train, or boat for
the purpose of inspecting its fuel tanks
and storage tanks. Detainment will be
either on the premises under inspection
or at a designated inspection site,
Detainment may continue for such
reasonable period-of time as is necessary
to determine the amount and
composition of the fuel,

(3) Removal of samples. Officers or
employees may take and remove
samples of fuel in such reasonable
quantities as are necessary to determine
I's composition.

(d) Refusal to submit to inspection—
(1) Imposition of penalty. Any person
that refuses to allow an inspection will

be fined $1,000 foreach refusal. This
penalty is in addition to any other
penalty or tax that may be imposed
upon that person or any other person
liable for tax under section 4081 or
penalty under section 6714.

(2) Assessment of penalty. This
penalty is an assessable penalty and is
assessed in accordance with section
6671.

(e) Effective date. This section is
effective January 1, 1994,

Par. 7. Sections 48.4101-3T and
48.4101—4T are added to read as
follows: <

§48.4101-3T Registration (temporary).
(a) Overview. This section provides
rules relating to registration under
section 4101 for purposes of the federal
excise tax on taxable fuel imposed by
section 4081 and the credit or payment

allowed to registered ultimate vendors -

of diesel fuel under section 6427. This
section describes persons that must be,
or are allowed to be, registered;
standards for qualification to be
registered; and the terms and conditions
of registration. A person is registered
under section 4101 only if the district
director has issued a registration letter
to the person and the registration has
not been revoked or suspended. Each
business unit that has, or is required to
have, a separate employer identification
number is treated as a separate person.
Thus, two business units (for example,
a parent corporation and a subsidiary
corporation, or a proprietorship and a
related partnership), each of which has
a different employer identification
number, are two persons.

(b) Definitions—(1) Applicant. An
applicant is a person that has applied
for registration under paragraph (e) of
this section.

(2) Bonded registrant. A bonded
registrant is a person that has given a
bond to the district director under
paragraph (j) of this section as a
condition of registration.

(3) Gasohol bonding amount. The
gasohol bonding amount is the product
of—

(i) The rate of tax applicable to later
separation, as described in § 48.4081—
6(g)(1)(iii); and

ii) The total number of gallons of
gasoline expected to be bought at the
gasohol production tax rate by the
gasohol blender during a representative
6-month period (as determined by the
district director).

(4) Penalized for a wrongful act. A
person has been penalized for.a
wrongful act if the person has—

(i) Been assessed any penalty under
chapter 68 of the Internal Revenue Code
(or similar provision of the law of any

State or the District of Columbia) for
fraudulently failing to file any return or
ay any tax, and the penalty has not
n wholly abated, refunded, or
credited;

(ii) Been assessed any penalty under
chapter 68 of the Internal Revenue
Code, such penalty has not been wholly
abated, refunded, or credited, and the
district director determines that the
conduct resuiting in the penalty is part
of a consistent pattern of failing to
deposit, pay, or pay overa substantial
amount of tax;

(iii) Been convicted of a crime under
chapter 75 of the Internal Revenue Code
(or similar provision of the law of any
State or the District of Columbia), or of
conspiracy to commit such a crime, and
the conviction has not been wholly
reversed by a court of competent
jurisdiction;

(iv) Been convicted, under the laws of
the United States, any State, or the
District of Columbia, of a felony for
which an element of the offense is theft,
fraud, or the making of false statements,
and the conviction has not been wholly
reversed by a court of competent
jurisdiction;

(v) Been assessed any tax under
section 4103 and the tax has not been
wholly abated, refunded, or credited; or
(vi) Had its registration under section
4101 or 4222 revoked.

(5) Related person. A person is related
to an applicant if the person—

(i) Directly or indirectly exercises
control over an activity of the applicant
and the activity is described in
paragraph (c)(1) or (d) of this section;

(ii) Owns, directly or indirectly, five
percent or more of the applicant;

(iii) Is under a duty to assure the
payment of a tax for which the applicant
is responsible;

(iv) Is a member, with the applicant,
of a group of organizations (as defined
in § 1.52~1(b) of this chapter) that
would be treated as a group of trades or
businesses under common control for
purposes of § 1.52-1 of this chapter; or

(v) Distributed or transferred assets to
the applicant in a transaction in which
the applicant’s basis in the assets is
determined by reference to the basis of
the assets in the hands of the distributor
or transferor.

(6) Registrant. A registrant is a person
that the district director has, in
accordance with paragraph (g)(3) of this
section, registered under section 4101
and whose registration has not been
revoked or suspended.

(c) Persons required to be registered—
(1) In general. A person is required to
be registered under section 4101 if the
person is engaged in the activity of a—
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(i) Blender, as defined in § 48.4081-
1(d);

(ii) Enterer, as defined in §48.4081—
1(g);

l%iii) Refiner, as defined in § 48.4081~
1(o);

(iv) Terminal operator, as defined in
§48.4081-1(t); or

(v) Throughputter, as defined in
§ 48.4081-1(u)(2) (a throughputter that
is a position holder).

(2) Bus and train operators. Every
operator of a bus or train is required to
be registered under section 4101 at any
time it incurs any liability for tax under
§48.4082—4T at the bus rate (as
described in § 48.4082—4T(b)(3)(i)) or
the train rate (as described in §48.4082—
4T(b)(3)(ii)).

(3) Consequences of failing to register.
For the criminal penalty imposed for
failure to register, see section 7232, For
the civil penalty imposed for failure to
register, see section 7272.

(d) Persons that may, but are not
required to, be registered. A person may,
but is not required to, be registered
under section 4101 if the person is
engaged in the activity of—

(1) A gasohol blender, as defined in
§ 48.4081-6(b)(3):

{2) An industrial user, as defined in
§ 48.4081-1(1);

(3) A throughputter, as defined
§ 48.4081-1(u)(1) (a throughputter that
is not a position holder); or

(4) An ultimate vendor of diesel fuel,
as defined in § 48.6427-9T(a)(1).

(e) Application instructions.
Application for registration under
section 4101 must be made in
accordance with the instructions for
Form 637 (or such other form as the
Commissioner may designate).

(1) Registration tests—(1) In general—
(i) Persons other than ultimate vendors.
Except as provided in paragraph
(f(1)(i1) of this section, the district
director will register an applicant only
if the district director determines that
the applicant meets the three following
tests (collectively, the registration tests):

(A) The activity test of paragraph (f)(2)
of this section;

(B) The acceptable risk test of
paragraph (f)(3) of this section; and

(C) The adequate security test of
paragraph (f)(4) of this section.

(ii) Ultimate vendors. The district
director will register an applicant as an
ultimate vendor of diesel fuel only if the
district director—

(A) Determines that the applicant
meets the activity test of paragraph (f)(2)
of this section; and

(B) Is satisfied with the filing, deposit,
payment, and claim history for all
federal taxes of the applicant and any
related person.

(2) The activity test. An applicant
meets the activity test of this paragraph
(N(2) only if the district director
determines that the applicant—

(i) Is, in the course of its trade or
business, regularly engaged in an
activity described in paragraph (c)(1) or
(d) of this section; or

(ii) Is likely to be (because of such
factors as the applicant’s business
experience, financial standing, or trade
connections), in the course of its trade
or business, regularly engaged in an
activity described in paragraph (c)(1) or
(d) of this section within a reasonable
time after becoming registered under
section 4101.

(3) Acceptable risk test—{(i) In general.
An applicant meets the acceptable risk
test of this paragraph (f)(3) only if—

(A) Neither the applicant nor a related
person has been penalized for a
wrongful act; or

(B) Even though the applicant or a
related person has been penalized for a
wrongful act, the district director
determines, after review of evidence
offered by the applicant, that the
registration of the applicant does not
create a significant risk of nonpayment
or late payment of the tax imposed by
section 4081.

(ii) Significant risk of nonpayment or
late payment of tax. In making the
determination described in paragraph
(D(3)(i)(B) of this section, the district
director may consider factors such as
the following:

(A) The time elapsed since the
applicant or related person was
penalized for a wrongful act.

(B) The present relationship between
the applicant and any related person
that was penalized for any wrongful act.

(C) The degree of rehabilitation of the
person penalized for any wrongful act.

(D) The amount of bond given by the
applicant. In this regard, the district
director may accept a bond under
paragraph (j) of this section, without
regard to the limits on the amount of the
bond set by paragraph (j)(2) of this
section.

(4) Adequate security test—(i) In
general. An applicant meets the
adequate security test of this paragraph
(f)(4) only if the district director
determines that the applicant has both
adequate financial resources and a
satisfactory tax history, or the applicant
gives the district director a bond (under
the provisions of paragraph (j) of this
section).

(ii) Adequate financial resources—(A)
In general. An applicant has adequate
financial resources only if the district
director determines that the applicant is
financially capable of paying—

(1) Its expected tax liability under
section 4081 for a representative 6-
month period (as determined by the
district director);

(2) In the case of a terminal operator,
the expected tax liability under section
4081 of persons other than the terminal
operator with respect to taxable fuel
removed at the racks of its terminals
during a representative 1-month period
(as determined by the district director);
and

(3) In the case of a gasohol blender,
the gasohol bonding amount.

(B) Basis for determination. The
determination under this paragraph
()(4)(ii) must be based on financial
information such as the applicant’s
income statement, balance sheet or bond
ratings, or other information related to
the applicant’s financial status.

(iii) Satisfactory tax history. An
applicant has a satisfactory tax history
only if the district director is satisfied
with the filing, deposit, and payment
history for all federal taxes of the
applicant and any related person.

() Action on the application by the
district director—(1) Review of
application. The district director may
investigate the accuracy and
completeness of any representations
made by an applicant, request any
additional relevant information from the
applicant, and inspect the applicant’s
premises during normal business hours
without advance notice,

(2) Denial. If the district director
determines that an applicant does no!
meet all of the applicable registration
tests described in paragraph (f} of this
section, the district director must notify
the applicant, in writing, that its
application for registration is denied
and state the basis for the denial.

(3) Approval. If the district director
determines that an applicant meets all
of the applicable registration tests
described in paragraph () of this
section, the district director must
register the applicant under section
4101 and issue the applicant a letter of
registration containing the effective date
of the registration. The effective date of
the registration must be no earlier than
the date on which the district director
signs the letter of registration. A copy of
an application for registration (Form
637) is not a letter of registration.

(h) Terms and conditions of
registration—(1) Affirmative duties.
Each registrant must—

(i) Make deposits, file returns, and
pay taxes required by the Internal
Revenue Code and the regulations
thereunder;

(ii) Keep records sufficient to show
the registrant’s tax liability under
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section 4081 and payments or deposits
of such liability;

(iii) Make alrinformation reports
required under section 4101(d) and
§48.4101-4T;

(iv) Make available for inspection on
demand by the Internal Revenue Service
during normal business hours records
relevant to a determination of tax
liability under section 4081; and

(v) Notify the district director of any
change (such as a change in ownership)
in the information the registrant
submitted in connection with its
application for registration, or
previously submitted under this
paragraph (h)(1)(v), within 10 days after
the change occurs.

(2) Prohibited actions. A registrant
may not—

(i) Sell, lease or otherwise allow
another person to use its registration;

(ii) Make any false statement to the
district director in connection with a
submission under paragraph (h) (1) or
(3) of this section; or

(iii) Make any false statement on, or
violate the terms of—

(A) A notification certificate of a
laxable fuel registrant (as described in
§48.4081-5(b)); or

(B) A certificate of a registered
gasohol blender (as described in
§48.4081-6(c)(2)).

(3) Additional terms and conditions
for terminal operators—(i) Records to be
maintained relating to removals of
diesel fuel. Each terminal operator
described in § 48.4081-1(t) must keep
the following information with respect
to each rack removal of diesel fuel at
each terminal it operates:

(A) The bill of lading or other
shipping document.

(ﬂ{’The record of whether the fuel was
ll_wld in accordance with § 48.4082~
1T(h).

(C) The volume and date of the
removal.

(D) The identity of the person that
received the fuel,

(E) Any other information required by
the Commissioner.

lii) Retention of information. In
addition to any other requirement
relating to the retention of records, the
terminal operator must maintain the
information described in paragraph
(h)(3)(i) of this section at the terminal
from which the removal occurred for at
least 3 months after the removal to
which it relates.

i) Adverse actions by the district
director against a registrant—(1)
Mandatory revocation or suspension.
The district director must revoke or
suspend the registration of any
'egistrant if the district director
telermines that the registrant, at any
lime—

(i) Does not meet one or more of the
applicable registration tests under
paragraph (f) of this section and has not
corrected the deficiency within a
reasonable period of time after
notification by the district director:

(ii) Has used its registration to evade,
or attempt to evade, the payment of any
tax imposed by section 4081, or to
postpone or in any manner to interfere
with the collection of any such tax, or
to make a fraudulent claim for a credit
or payment;

(iii) Has aided or abetted another
person in evading, or attempting to
evade, payment of any tax imposed by
section 4081, or in making a fraudulent
claim for a credit or payment; or

(iv) Has sold, leased, or otherwise
allowed another person to use its
registration.

(2) Remedial action permitted in other
cases. If the district director determines
that a registrant, at any time, has failed
to comply with the terms and
conditions of registration under
paragraph (h) of this section, made a
false statement to the district director in
connection with its application for
registration or retention of registration,
or otherwise used its registration in a
manner that creates a significant risk of
nonpayment or late payment of tax, then
the district director may—

(i) Revoke or suspend the registrant’s

registration;

(ii) In the case of a registrant other
than an ultimate vendor, require the
registrant to give a bond under the
provisions of paragraph (j) of this
section as a condition of retaining its
registration; and

(iii) In the case of a registrant other
than an ultimate vendor, require the
registrant to file monthly or
semimonthly returns under
§40.6011(a)-3T of this chapter as a
condition of retaining its registration.

(3) Action by the district director to
revoke or suspend a registration. If the
district director revokes or suspends a
registration, the district director must so
notify the registrant in writing and state
the basis for the revocation or
suspension. The effective date of the
revocation or suspension may not be
earlier than the date on which the
district director notifies the registrant,

(j) Bonds—(1) Form. Each bond given
to the district director as a condition of
registration under paragraph (f)(4)(i) or
(i)(2)(i1) of this section must be executed
in the form prescribed by the district
director. Each bond must he—

(i) A public debt obligation of the
United States Government;

(ii) An obligation the principal and
interest of which are unconditionally

guaranteed by the United States
Government;

(iii) A bond executed by a surety
company listed in Department of the
Treasury Circular 570 as an acceptable
surety or reinsurer of federal bonds (a
surety bond); or

(ivf’Any other bond with security
(including liens under section
4101(b)(1)(B)) considered acceptable by
the district director.

(2) Amount of bond. A bond given
under this paragraph (j) must be in an
amount that the district director
determines will ensure timely collection
of the taxes imposed by section 4081,
taking into account the applicant’s
financial capabilities, tax history, and
expected liability under section 4081.
The district director may increase or
decrease the amount of the required
bond to take into account changes in the
applicant’s financial capabilities, tax
history, and expected liability under
section 4081. However, in no case may
the amount of the bond be greater than
the amount that the district director
determines is equal to—

(i) The applicant’s expected tax
liability under section 4081 for a
representative 6-month period (as
determined by the district director);

(ii) In the case of a terminal operator,
the expected tax liability of persons
other than the terminal operator under
section 4081 with respect to taxable fuel
removed at the racks of its terminals
during a representative 1-month period
(as determined by the district director);
and

(iii) In the case of a gasohol blender,
the gasohol bonding amount.

(3) Collection of taxes from a bond. If
a bonded registrant does not pay the
amount of tax it incurs under section
4081 by the time prescribed in section
6151 for paying that tax, the district
director may collect the amount of the
unpaid tax (including penalties and
interest with respect to that tax) from
the bonded registrant’s bond.

(4) Termination of bonds—{(i) Surety
bonds. A surety on a bond may give
written notice to the district director
and the bonded registrant that the surety
desires to be relieved of liability under
the bond after a certain date, which date
must be at least 60 days after the receipt
of the notice by the district director. The
surety will be relieved of any liability
that the bonded registrant incurs after
the date named in the notice. However,
the surety remains liable for the amount
of tax that the bonded registrant
incurred under section 4081 during the
term of the bond and for penalties and
interest with respect to that tax.

(ii) Other bonds. A bond (other than
a surety bond) given to the district
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director may be returned to the bonded
istrant only after the earlier of—

A) The district director’s

determination that the bonded t
has paid all taxes that the mﬁsﬂ’nﬂ
registrant incurred under section 4081
during the period covered by the bond
and any penalties and interest with

msiged to the taxes;

) The expiration of the period for
assessment of the section 4081 tax of the
bonded registrant, as determined under
the provisions of subchapter A of
chapter 66 of the Internal Revenue
Code, for the period covered by the
bond; or

(C) The date that the district director
rece:lvos ﬁm‘::xnt‘l;: registrant a substitute
bond given r this paragraph (j).

(5) Determination that bondpis n]o
longer required. If the district director
determines that the bonded registrant
meets the adequate security test of
paragraph (f)(4) of this section without
a , the registrant is to be released
from the obligation to give a bond as a
condition of registration under section
4101.

(k) Cross references—(1) For a rule
relating to the filing of monthly and
semimaonthly returns by certain persons
that are registered under section 4101,
see §40.6011(a)-3T of this chapter.

(2) For regulations relating to the
gasoline tax imposed by section 4081,
see §§48.4081-0 through 48.4081-8.
For regulations relating to the diesel fuel
tax imposed by section 4081, see
§§ 48.4081-10T through 48.4081-12T.

(1) Effective date—(1) Except as
otherwise provided in this paragraph (1),
this section is effective January 1, 1994.

(2) Paragraph (c)(1) of this section
(relating to persons required to be
registered) is effective January 1, 1995.

3) A regi in effect on
December 31, 1993, with respect to the
tax on gasoline or diesel fuel is subject
to the district director’s review, and to
revocation or nsion, under the
standards set in this section, but
remains in effect until the earlier of—

(i) The effective date of a registration
issued under paragraph (g)(3) of this
section; or

(ii) The effective date of the
revocation or suspension of the
registration under paragraph (i) of this
section.

§48.4101-4T Information reporting
(temporary).

(a) In general—(1) Terminal operators.
Each terminal operator described in
§ 48.4081-1(t) must make a return
showing—

(i) The name and registration number
of any person that is a position helder
(as described in § 48.4081-1(m)) at any
terminal it operates;

(ii) The identity of the position holder
with respect to—

(A) All rack removals of taxable fuel
from each terminal it operates, and the
volume and dates of the removals; and

(B) In the case of rack removals of
diesel fuel, whether the fuel was dyed
at the operator’s terminal in accordance
with §48.4082-1T(b); and

(iii) Any other information required
by the Commissioner.

{2) Throughputters. Each
throughputter described in § 48.4081—
1(u) must make a return showing—

(i) The name and registration number
of the operator of each terminal at
which it holds an inventory pesition in
taxable fuel; and

(ii) Any other information required by
the Commissioner.

(3) Gasohol blenders. Each registered
gasohol blender described in § 48.4081—
6(b)(4) must make a return showing,
with respect to each batch of gasohol it
produced from gasoline it bought at the
gasohol production tax rate—

(i) The name and registration number
of the person that sold the blender the
gasoline;

(ii) The date and location of the
purchase of the gasoline;

(iii) The volume of the gasoline;

(iv) The name, address, and employer
identification number of the person that
sold the blender the alcohol;

(v) The date and location of the
purchase of the alcohol;

(vi) The volume and type of the
alcohol; and

(vii) Any other information required
by the Commissioner.

(b) Form and time of refurn. Each
return required under this section must
be made at the time and in the form
required by the Commissioner.

(c) Consequences for failure to make
a refurn. For the consequences for
failing to make an information return
required by this section, see §48.4101—
3T(i) (relating to adverse actions against
a registrant) and section 6721 (relating
to a penalty for failure to file an
information return).

(d) Effective date. This section is
effective July 1, 1994.

Par. 8. Sections 48.6427-8T and
48.6427-9T are added to read as
follows:

§48.6427-8T Credit or payment with
respect to diesel fuel used in a nontaxabie
use (other than on a farm for farming
purposes or by a State or local government)
(temporary).

(a) Conditions to allowance of credit
or payment. A claim for credit or
payment with respect to diesel fuel is
allowed under this section only if—

(1) Tax was imposed by section 4081
on the diesel fuel to which the claim
relates;

(2) The claimant bought the fuel and
did not resell it in the United States;

(3) The claimant has filed a timely
claim for a credit or payment that
contains the information required under
paragraph (c) of this section; and

(4) The fuel was either—

(i) Used in a use described in
§§ 48.4082-4T(c)(3) through (11});

(ii) Exported;

(iii) Used other than as a fuel in a
ropulsion engine of a diesel-powered
ighway vehicle or diesel-pewered boat;

iv) Used as a fuel in a propulsion
engine of a diesel-powered train; or

Fv) Used as a fuel in the propulsion
engine of an automobile bus if the bus
was used in a use described in section
6427(b)(1) (after the application of
section 6427(b)(3)).

(b) Form of claim. Each claim for an
income tax credit under this section
must be made on Form 4136, Credit for
Federal Tax Paid on Fuels, or on such
other form as the Commissioner may
designate, in accordance with the
instructions for that form. Each claim
for a payment under this section must
be made on Form 843, Claim for Refund
and Request for Abatement, or on such
other form as the Commissioner may
designate, in accordance with the
instructions for that form.

(c) Content of claim—(1) In general
Each claim for credit or payment under
this section must contain the following
information with respect to all the
diesel fuel covered by the claim:

(i) The name, address, telephone
number, and employer identification
number of the person{s) that sold the
diesel fuel to the claimant and the
date(s) of the purchase(s).

(ii) A statement by the claimant that
the diesel fuel covered by the claim did
not contain visible evidence of dye.

(iii) A statement (which may appear
on the invoice or similar document) by
the person that sold the fuel to the
claimant that the diesel fuel sold did not
contain visible evidence of dye.

(iv) The total amount of diesel fuel
covered by the claim.

(v) The use made of the diesel fuel
covered by the claim described by
reference to specific categories listed in
paragraph (a)(4) of this section (such ss
use in a boat employed in commercial
fishing or use by a nonprofit educational
organization).

(vi) ¥ the diesel fuel covered by the
claim was exported, a statement that the
claimant has the proof of exportation
described in § 48.4221-3(d)(1).

(d) Time and place for filing claim.
For rules relating to the time for filing
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a claim under section 6427, see section
6427(i).

(e) Effective date. This section is
effective January 1, 1994.

§48.6427-8T Credit or payment with
respect to diesel fuel sold for use on a farm
for farming purposes or by a State or local
government (temporary).

(a) Definitions—{1) An ultimate
vendor, as used in this section, is a
person that sells undyed diesel fuel to
the user of the fuel (the ultimate
purchaser) for use on a farm for farming
purposes or for the exclusive use of any
State, political subdivision of a State, or
the District of Columbia.

(2) A registered ultimate vendor is—

(i) An ultimate vendor that is
registered under section 4101 as an
ultimate vendor; or

(ii) With respect to a claim filed
before January 1, 1995, an ultimate
vendor that is registered as a producer
of diesel fuel on December 31, 1993, if
the registration has not been revoked or
suspended.

(b) Conditions to allowance of credit
or payment. A claim for credit or
payment with respect to diesel fuel is
allowed under this section only if—

(1) Tax was imposed by section 4081
on the diesel fuel to which the claim
relates;

(2) The claimant sold the diesel fuel
to the ultimate purchaser for—

(i) Use on a farm for farming purposes
(as defined in § 48.6420—4); or

(ii) The exclusive use of a State,
political subdivision of a State, or the
District of Columbia;

(3) The claimant is a registered
ultimate vendor; and

(4) The claimant has filed a timely
claim for a credit or payment that
contains the information required under
paragraph (d) of this section.

(c) Form of claim. Each claim for an
income tax credit under this section
must be made on Form 4136, Credit for
Federal Tax Paid on Fuels, or on such
other form as the Commissioner may
designate, in accordance with the
instructions for that form. Each claim
for a payment under this section must
be made on Form 843, Claim for Refund
and Request for Abatement, or on such
other form as the Commissioner may
designate, in accordance with the
instructions for that form.

(d) Content of claim—(1) In general.
Each claim for credit or payment under
this section must contain the following
information with respect to all the
diesel fuel covered by the claim:

(i) A copy of the claimant’s letter of
registration or, if applicable, its
certificate of registration.

(ii) The name, address, telephone
number, and employer identification

number of each person that sold the
diesel fuel to the claimant and the date
of the purchase.

(iii) The name, address, telephone
number, and taxpayer identification
number of each farmer or governmental
unit that bought the diesel fuel from the
claimant and the number of gallons that
the claimant sold to each.

(iv) A statement that the diesel fuel
covered by the claim did not contain
visible evidence of dye.

(v) The total amount of diesel fuel
covered by the claim.

(vi) A statement that the claimant has
not included the amount of the tax in
its sales price of the diesel fuel and has
not collected the amount of tax from its
buyer.

(vii) For claims relating to sales by the
claimant after March 31, 1994, a
statement that the claimant has in its
possession an unexpired certificate
described in paragraph (d)(2) of this
section and the claimant has no reason
to believe any information in the
certificate is false.

(viii) For claims relating to sales by
the vendor before April 1, 1994, either
the statement described in paragraph
(d)(1)(vii) of this section or a statement
that—

(A) The claimant has in its possession
an unexpired exemption certificate
relating to tax-free sales of diesel fuel for
use on a farm for farming purposes or
for the exclusive use of a State, political
subdivigion of a State, or the District of
Columbia;

(B) The certificate was received from
the buyer before January 1, 1994; and

(C) The claimant has no reason to
believe any information in the
certificate is false.

(2) Certificate—{i) In general. The
certificate to be provided to the ultimate
vendor consists of a statement that is
signed under penalties of perjury by a
person with authority to bind the buyer,
is in substantially the same form as the
model certificate provided in paragraph
(d)(2)(ii) of this section, and contains all
information necessary to complete such
model certificate. A new certificate must
be given if any information in the
current certificate changes. The
certificate may be included as part of
any business records normally used to
document a sale. The certificate expires
on the earliest of the following dates:

(A) The date one year after the
effective date of the certificate (which
may be no earlier than the date it is
signed).

(B) The date a new certificate is
provided to the seller,

(ii) Model certificate.

CERTIFICATE OF FARMER OR STATE OR
LOCAL GOVERNMENTAL UNIT

(To support vendor’s claim for a credit or
payment under section 6427 of the
Internal Revenue Code.)

Name, address, and employer identification
number of seller
The undersigned buyer (“Buyer”) hereby
certifies the following under penalties of
perjury:
Buyer will use the diesel fuel to which this
certificate relates either—(check one)

On a farm for farming purposes (as
that term is defined in § 48.6420—4 of the
Manufacturers and Retailers Excise Tax
Regulations); or

For the exclusive use of a State,
political subdivision of a State, or the District
of Columbia.

This certificate applies to the following
(complete as applicable):

If this is a single purchase certificate, check
here ___ and enter:
1. Invoice or delivery ticket number

2. (number of gallons)

If this is a certificate covering all purchases
under a specified account or order number,
check here and enter:

1. Effective date

2. Expiration date

(period not to exceed 1 year after the effective
date)

3. Buyer account or order number

Buyer will provide a new certificate to the
seller if any information in this certificate
changes.

If Buyer uses the diesel fuel to which this
certificate relates for a purpose other than
stated in the certificate Buyer will be liable
for tax.

Buyer understands that the fraudulent use
of this certificate may subject Buyer and all
parties making such fraudulent use of this
certificate to a fine or imprisonment, or both,
together with the costs of prosecution.

Signature and date signed

Printed or typed name of person signing

Title of person signing

Name of Buyer

Employer identification number

Address of Buyer

(e) Time and place for filing claim.
For rules relating to the time for filing
a claim under section 6427, see section
6427(i). A claim under this section is
not filed unless it contains all the
information required by paragraph (d) of
this section and is filed at the place
required by the form.

(f) Effective date. This section is
effective January 1, 1994,
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PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 9. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 10. Section 602.101(c) is
amended by adding the following
entries in numerical order to the table
to read as follows:

§602.101 OMB control numbers.

- - - - -

(C) - x ®

Current
CFR part or section where
dentified and described  OME control

48.4082-2T .....ccceceommmssrnsanssens .. 1545-1418
48.4101-3T ... 1545-1418
48.4101-47 ... 1545-1418
48.6427-8T ... 1545-1418
PTG v STy 1 G L i . 1545-1418
Margaret Milner Richardson,

Commissioner of Internal Bevenue.
Approved: November 10, 1993.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 93-28647 Filed 11-23-93; 2:30 pm}

BILLING CODE 4830-01-U

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 2603, 2606, 2607, 2608,
2610, 2615, 2618, 2617, 2618, 2622,
2641, 2642, 2643, 2645, 2646, 2648,
2672, 2673, 2674, 2675, and 2677

Change of Address and Telephone
Numbers

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation is amending its regulations
to reflect the agency's anticipated move
to a new location in Washington, DC,
and changes in the agency’s
organization.

EFFECTIVE DATE: December 6, 1993.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel
(Code 22500), Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, DC 200061860, 202-778—
8850 (202-778-1958 for TTY and TDD);
202-326-4024 (as of December 20,
1993) (202-326—4179 for TTY and TDD
(as of January 24, 1994)). (These are not
toll-free numbers.)

SUPPLEMENTARY INFORMATION: As
indicated in a notice published
elsewhere in today's Federal Register,
the Pension Benefit Guaranty
Corporation (“PBGC"), which currently
is located at 2020 K Street, NW.,
Washington, DC 20006-1860, is
relocating during the months of
December 1993 and January 1994. The
PBGC's new address is: Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005-4026.
(This change is limited to the PBGC’s
offices; post office box numbers and
other addresses (e.g., the Ceorgia
addresses used for filing premium forms
and payments) are not affected.
Telephone numbers will be changing, as
indicated in the PBGC’s notice.)

The PBGC will begin accepting mail
and delivery at the new 1200 K Street
address on December 6, 1993. By the
time the meve has been completed in
late January 1994, the United States
Postal Service will not be delivering
mail to the old 2029 K Street address,
and the PBGC will not be accepting
hand delivery at that address.

Most of the amendments in the final
rule simply substitute the address of the
new location of the PBGC's offices for
the old address. In many instances, the
address appears in rules for submitting
notices and other documents and
information to the PBGC. The filing
rules in the PBGC’s regulations
generally fall into one of two categories:
(1) The filing date is determined by the
date of receipt at the PBGC (see, e.g., 29
CFR 26186.7(a) and 2617.8(a)}, or (2) the
filing date is determined by the
postmark, with a receipt-based date as
the “alternative™ filing date in the
absence of a legible postmark (see, e.g.,
29 CFR 2615.6(a), 2622.10(a), and
2673.4). In the second category, a
document is generally considered filed
on the date of the United States Postal
Service postmark only if it “was mailed
postage prepaid, properly packaged and
addressed to the PBGC”'; otherwise, a
receipt-based deadline applies.

The PBGC recognizes S)at some
persons may not become aware of the
address change for a period of time.
Accordingly, for approximately the next

ear (i.e., with respect to filings due no

ater than December 31, 1994, when the
1994 Code of Regulations including the
regulations, as amended by this rule,
will be generally available}, the PBGC
will not consider a submission to be
improperly addressed if it is addressed
to the agency at the 2020 K Street, NW.,
address. Similarly, with respecttoa
receipt-based filing requirement, when
the facts and circumstances of a
particular delivery addressed to 2020 K
Street, NW., indicate that delivery at

that address would have occurred by the
deadline if the PBGC had not relocated,
the PBGC will, during this period,
consider the submission to have been
timely received.

The PBGC also is amending several
regulations to reflect organizational
changes that have occurred since they
were last modified (see, e.g., 29 CFR
2607.2, 2641.13(c), and 2643.2(c)).

Finally, one of the amendments needs
further explanation. Sectien 2610.4 of
the PBGC’s premium regulation is
amended in this final rule, although it
did not include a street address for the
PBGC. That section provided that all
premium forms and payments should be
mailed to a post office box or delivered
to a lockbox in Georgia. In order to more
readily deal with possible future change
in either address, § 2610.4 is amended
in this final rule to provide that forms
and payments should be filed at the
address specified in the PBGC's Annuel
Premium Payment Package.

Because the amendments made by
this rule are limited to the lacation of
the agency's offices, its organization,
and rules of practice or pracedure, the
notice and comment and delayed
effective date requirements of the
Administrative Procedure Act do not
apply (5 U.S.C. 533 (a)(2) and (b)(B) and
(d)), and the PBGC is issuing these
amendments as a final rule, effective
December 6, 1983.

E.O. 12866

The PBGC has determined that this
action is not a “significant regulatory
action’" under the criteria set forth in
Executive Order 12866 because it will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

List of Subjects

29 CFR Part 2603
Freedom of Information.

29 CFR Part 2606

Administrative practice and
procedure, Organization and functions
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(Government agencies), Pension
insurance, Pensions,

29 CFR Part 2607

Privacy.
29 CFR Part 2608

Blind, Civil rights, Deaf, Disabled,
Discrimination against handicapped,
Equal employment opportunity, Federal
buildings and facilities, Handicapped,
Nondiscrimination, Physically
handicapped.
29 CFR Part 2610

Employee benefit plans, Penalties,
Pension insurance, Pensions, Reporting
requirements,

29 CFR Parts 2615, 2616, 2617, and
2642

Employee benefit plans, Pension
insurance, Pensions, Reporting
requirements.
29 CFR Part 2618

Employee benefit plans, Pension
insurance, Pensions,

29 CFR Parts 2622 and 2643

Business and industry, Employes
benefit plans, Pension insurance,
Pensions, Reperting requirements,
Small businesses.

29 CFR Part 2641
Business and industry, me

benefit plans, Pensions, S
businesses,

29 CFR Parts 2645 and 2677
Employee benefit plans, Pensions.

29 CFR Parts 2646 and 2675
Employee benefit plans, Pensions,

Reporting requirements,

29 CFR Parts 2648 and 2672
Employee benefit plans, Pensions,

Reporting and reco esping

requiremaents.

29 CFR Part 2673

_ Employee benefit plans, Pension
Insurance,

29 CFR Part 2674

_ Employee benefit plans, Pension
insurance, Pensions, Reparting and
recordkeeping requirements.

_ For the reasons set forth above, the
P5GC is amending 29 CFR paris 2603,
2608, 2607, 2608, 2810, 2615, 26818,
2617, 2618, 2622, 2641, 2842, 2643,
2645, 26486, 2648, 2672, 2673, 2674,
675, and 2677 as follows:

PART 2603—EXAMINATION AND
COPYING OF PENSION BENEFIT
GUARANTY CORPORATION
RECORDS

1. The authority citation for part 2603
continues to read as follows:

Authority: 5 U.S.C. 552; 29 U.S.C.
1302(b)(3); E.O. 12600, 52 FR 23781.

§2603.28 [Amended]

2. Section 2603.28 is amended by
removing “2020 K Street NW.,
Washington, DC" and adding, in its
place, ““1200 K Street NW., Washington,
DC 20005-4028"",

§§2603.32 and 2603.39 [Amended]

3. Sections 2603.32(a) and 2603.39 are
amended by removing “2020 K Street
NW., Washington, DC 20006” and

- adding, in its place, “1200 K Street NW.,
Washington, DC 20005—4026".

PART 2606—RULES FOR
ADMINISTRATIVE REVIEW OF
AGENCY DECISIONS

4. The authority citation for part 2608
continues to read as follows:

Authority: 28 U.S.C. 1302(b)(3).

§§2606.9 and 2606.54 [Amended]

5. Sections 2606.9(b) and 2606.54 are
amended by removing 2020 K Strest
NW.,, Washington, DC 20006” and
adding, in its place, “1200 K Street NW.,
Washington, DC 20005-4026",

§2606.56 [Amended]

8. Section 2606.56 is amended by
removing “2020 K Street NW.,
Washington, DC* and adding, in its
place, ““1200 K Street NW., Washington,
DC 20005-4026",

PART 2607—DISCLOSURE AND
AMENDMENT OF RECORDS UNDER
THE PRIVACY ACT

7. The authority citation for part 2607
is revised to read as follcws:

Anthority: 5 U.S.C. 552a.

§§2607.2 through 26078 |

8. In § 2607.2(a), the definition of
disclosure officer is amended by
removing “Office of the Executive
Director of the" and adding, in its place,
“Communications and Public Affairs
Department,”.

9. Sections 2607.3(a), 2607.4(a),
2607.6(a), and 2607.8(c} are amended by
removing “to the Disclosure Officer,
Office of the Executive Director, Pension
Benefit Guaranty Corporation, 2020 K
Street NW., Washington, DC 20006” and
adding, in its place, “to the Disclosure

Officer, Communications and Public
Affairs Department, Pension Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005-4026"".

10. Sections 2607.3(a), 2607.4(a), and
2607.6(a) are further amended by
removing “at the Office of the Executive
Director, Pension Benefit Guaranty
Corporation, 2020 K Street NW.,
Washington, DC" and adding, in its
place, “at the above address”,

11. Section 2607.5(a) is amended by
removing “Office of the Executive
Director, Pension Benefit Guaranty
Corporation, 2020 K Street NW.,
Washington, DC” and adding, in its
place, “Communications and Public
Affairs Department, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005—4026"".

12. Sections 2607.6(c), 2607,7(c), and
2607.8(a) are amended by removing
"'2020 K Strest NW., Washington, DC
20006” and adding, in its place, “1200
K Street NW,, Washington, DC 20005—
4028".

PART 2608—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
PENSION BENEFIT GUARANTY
CORPORATION

13. The autharity citation for part
2608 is revised to read as follows:

Authority: 20 U.S.C. 794, 1302(b){(3).

§2508.170 [Amended])

14. Section 2608.170(c) is amended by
removing *Pension Benefit Guaranty
Corporation, 2020 K Street NW., Room
3700-A, Washington, DC 20006” and
adding, in its place, “Equal Opportunity
Manager, Human Resources
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005—4026"",

PART 2610—PAYMENT OF PREMIUMS

15. The autharity citstion for part
2610 is revised to read as follows:

Autharity: 29 U.S.C. 1302(b)(3), 1308,
1307.

16. Section 2610.4 is revised to read
as follows:

§2610.4 Filing address.

Plan administrators shall file all forms
required to be filed under this part and
all payments for premiums, interest, and
penalties required to be made under this
part at the address specified in the
PBGC Annual Premium Payment

Package.
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PART 2615—CERTAIN REPORTING
AND NOTIFICATION REQUIREMENTS

17. The authority citation for part
2615 is revised to read as follows:

Authority; 29 U.S.C. 1082(f), 1302(b)(3).
1343, 1365.

§2615.3 [Amended]

18. Section 2615.3(e) is amended by
removing “Room 5500 (Code 45000),
2020 K Street NW., Washington, DC
20006" and adding, in its place, *'1200
K Street NW., Washington, DC 20005—
4026".

PART 2616—DISTRESS TERMINATION
OF SINGLE-EMPLOYER PLANS

19. The authority citation for part
2616 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1341,
1344.

§2616.7 [Amended]

20. Section 2616.7(b) is amended by
removing “Pension Benefit Guaranty
Corporation, Case Operations and
Compliance Department, Code 45000,
2020 K Street NW., Washington, DC
20006-1806" and adding, in its place,
“‘Case Operations and Compliance
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005-4026"".

PART 2617—STANDARD
TERMINATIONS OF SINGLE-
EMPLOYER PLANS

21. The authority citation for part
2617 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1341,
1344,

§2617.8 [Amended]

22. Section 2617.8(b) is amended by
removing “Pension Benefit Guaranty
Corporation, Case Operations and
Compliance Department, Code 45000,
2020 K Street NW., Washington, DC
20006-1806" and adding, in its place,
“Case Operations and Compliance
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 200054026

§2617.25 [Amended]

23. Section 2617.25(b)(2) is amended
by removing “Pension Benefit Guaranty
Corporation, Case Operations and
Compliance Department, Code 45000,
2020 K Street NW,, Washington, DC
20006-1860" and adding, in its place,
“‘Case Operations and Compliance
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005-4026"".

PART 2618—ALLOCATION OF
ASSETS IN NON-MULTIEMPLOYER
PLANS

24. The authority citation for part
2618 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1344.

§2618.31 [Amended]

25. Section 2618.31(d) is amended by
removing “Office of Program
Operations, Code 500, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006"" and
adding, in its place, “Insurance
Operations Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005—4026".

PART 2622—LIABILITY ON
TERMINATION OF OR WITHDRAWAL
FROM A SINGLE-EMPLOYER PLAN

26. The authority citation for part
2622 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1362-1364,
1367-1368.

§2622.10 [Amended]

27. Section 2622.10(b) is amended by
removing *2020 K Street, NW.,
Washington, DC 20006(202-778-8802)"
and adding, in its place, 1200 K Street,
NW., Washington, DC 20005-4026" and
by removing “(Code 33500)" and *(Code
41000)".

PART 2641—ARBITRATION OF
DISPUTES IN MULTIEMPLOYER
PLANS

28. The authority citation for part
2641 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1401.

§2641.13 [Amended]

29. Section 2641.13(c) is amended by
removing “‘Case Classification and
Control Division, Code 542, Insurance
Operations Department, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006" and
adding, in its place, “Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005-
4026"".

PART 2642—ALLOCATING UNFUNDED
VESTED BENEFITS

30. The authority citation for part
2642 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3): 1391(c)(1),
(c)(2)(D), (c)(S)A), (c)(5)(B), (c)(5)(D), and (f).

§2642.12 [Amended]
31. Section 2642.12(c) is amended by

removing “Insurance Operations
Department, Control Branch (Code

* Benefit Guaranty Corporation, 1200 K

25420), Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, DC 20006" and adding, in
its place, “Case Operations and
Compliance Department, Pension

Street, NW., Washington, DC 20005-
4026’ and by removing “Room 5300A at
that address” and adding, in its place,
“the above address"".

PART 2643—VARIANCES FOR SALE
OF ASSETS

32. The authority citation for part
2643 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1384(c).

§2643.2 [Amended]

33. Section 2643.2(c) is amended by
removing *'Office of Program Operations
(542), Pension Benefit Guaranty
Corporation, Room 53004, 2020 K
Street, NW., Washington, DC 20006"
and adding, in its place, “Case
Operations and Compliance
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005-4026"".

PART 2645—EXTENSION OF SPECIAL
WITHDRAWAL LIABILITY RULES

34. The authority citation for part
2645 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1383(f),
1388(e)(3).

§2645.3 [Amended]

35. Section 2645.3(c) is amended by
removing “Division of Case
Classification and Control, Office of
Program Operations (542), Pension
Benefit Guaranty Corporation, 2020 K
Street NW., Washington, DC 20006 and
adding, in its place, ““Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005~
4026".

PART 2646—REDUCTION OR WAIVER
OF PARTIAL WITHDRAWAL LIABILITY

36. The authority citation for part
2646 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1388 (c)
and (e).

§2646.8 [Amended]

37. Section 2646.8(c) is amended by
removing “'Case Operations and
Compliance Department (45200),
Pension Benefit Guaranty Corporation,
2020 K Street NW,, Washington, DC
20006” and adding, in its place, “Case
Operations and Compliance
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005-4026".
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PART 2648—REDETERMINATION OF
WITHDRAWAL LIABILITY UPON MASS
WITHDRAWAL :

38. The autherity citation for part
2648 is revised to read as follows:

Authority: 29 U.S.C. 1202(b)}{3), 1389 (¢)
and (d), 1398{cX1}D).

§2648.8 [Amended]

39. Section 2648.8(d) is amended by
removing “Case Classification and
Control Division (25400} [hand
deliveries to Room 5300}, Insurance
Operations Department, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006" and
adding, in its place, “Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005—
4026,

PART 2672—MERGERS AND
TRANSFERS BETWEEN
MULTIEMPLOYER PLANS

40. The authority citation for part
2672 is revised to read as follows:

Autherity: 29 U.S.C. 1302(b)3), 1431.

§26727 [Amended]

41. Section 2672.7(c) is amended by
removing “Division of Case
Classification and Control (542}, Office
of Program Operations, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006” and
adding, in its place, “Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005
4028™,

PART 2673—NOTICE OF
;E RMINATION FOR MULTIEMPLOYER
LANS

42. The authority citation for part
2673 is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3),
1341a(f)f2).

§26732 [Amended]

43. Section 2673.2(d) is amended by
removing “Office of
Operations, Division of Case
Classification and Control (542),
Pension Benefit Guaranty Corporation,
Room 5300A, 2020 K Street NW.,
Washington, DC 20006” and adding, in
its place, “Case Operations and
Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K

Street NW., Washington, DC 20005—
4026”,

PART 2674—NOTICE OF INSOLVENCY

44. The authority citation for part
2674 is revised to read as follows:

Authority: 28 U.S.C. 1302()(3), 1426{c).

§2674.6 [Amended]

45. Section 2674.6 is amended by
removing “Case Classification and
Control Division (542), Insurance
Operations Department, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006” and
adding, in its place, “Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005—
4026".

PART 2675—POWERS AND DUTIES
OF PLAN SPONSOR OF PLAN
TERMINATED BY MASS WITHDRAWAL

46. The authority citation for part
2675 is revised to read as follows:

Authority: 29 U.S.C. 1302(b){3), 13412,
1441,

§2675.2 [Amended)

47. Section 2675.2(b) is amended by
removing “Case Classification and
Control Division (254086), Insurance
Operations Department, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006” and
adding, in its place, “Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005—
4026". -

PART 2677—PROCEDURES FOR
PBGC APPROVAL OF PLAN
AMENDMENTS

48. The authority citation for part
2677 is revised to read as follows:

Authority: 29 U.S.C. 1302{(b)(3), 1400,

§2677.2 [Amended]

49. Section 2677.2(c) is amended by
removing “Case Classification and
Control Division (542}, lnsurance
Operations Department, Pension Benefit
Guaranty Corporation, 2020 K Street
NW., Washington, DC 20006” and
adding, in its place, “Case Operations
and Compliance Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005—
4026".

Issued in Washington, DC, on this 23rd day
of November 1893,

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 93-29267 Filed 11-29-93; 8:45 am)
BILLING CODE 7708-07-M

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 500

Foreign Assets Control Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule; amendments.

SUMMARY: This rule amends the Foreign
Assets Control Regulations to announce
the availability of specific licenses
authorizing on a case-by-case basis the
provisien of training and orientation
services by U.S. entities ta Vietnamese
nationals.

EFFECTIVE DATE: November 30, 1993.
FOR FURTHER INFORMATION CONTACT:
Steven L Pinter, Chief of Licensing, tel.:
202/622-2480, or William B. Hoffman,
Chief Counsel, tel.: 202/622-2410,
Office of Foreign Assets Control,
Department of the Treasury,
Washingten, DC 20220.
SUPPLEMENTARY INFORMATION:

Electronic Availability: This
document is available as an electronic
file on The Federal Bulletin Board the
day of publication in the Federal
Register. By modem dial 202/512-1387
or call 202/512-1530 for disks or paper
copies. This file is available in
Postseript, WordPerfect 5.1 and ASCII.

Background: The Office of Foreign
Assets Control ("FAC”) is amending the
Foreign Assets Control Regulations, 31
CFR part 500 (the ‘“Regulations”), to add
§500.575, announcing the avai lability of
specific licenses authorizing the
provision of training and crientation
services by U.S. companies to
Vietnamese nationals. Upon the
issuance of a specific license,
Vietnamese nationals may participate in
general orientation programs in the
United States or a third country
concerning particular industries or
commercial processes, or receive
training with regard to the maintenance
and operation of specific equipment and
related technical data both of which are
eligible for export under general license
to Country Group Y as set forth in
Supplement No. 1 to part 770 of the
Export Administration Regulations, 15
CFR parts 768-799, administered by the
Bureau of Export Administration of the
U.S. Department of Commerce, Training
with respect to the design and
manufacture of equipment will not be
autherized. Section 500.566 is also
being revised to permit the payment of
travel and maintenance expenses on
behalf of Vietnamese nationals
authorized to participate in such
programs. It is anticipated that this
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licensing policy will better enable U.S.
companies to establish contacts with
Vietnamese nationals and organizations
to facilitate future commercial
transactions at such time as the Vietnam
embargo is modified to permit such
transactions.

Because the Regulations involve a
foreign affairs function, the Executive
order on regulatory review and the
provisions of the Administrative
Procedure Act, 5 U.S.C. 553, requiring
notice of proposed rulemaking,
opportunity for public participation,
and delay in effective date, are
inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., does not apply.

List of Subjects in 31 CFR Part 500

Services, Travel restrictions, Vietnam.

For the reasons set forth in the
preamble, 31 CFR part 500 is amended
as set forth below:

PART 500—FOREIGN ASSETS
CONTROL REGULATIONS

1. The authority citation for part 500
continues to read as follows:
Authority: 50 U.S.C. App. 1-44; E.O. 9193,

3 CFR, 19386-1943 Comp., p. 1174; E.O. 9989,
3 CFR, 1943-1948 Comp., p. 748.

Subpart E—Licenses, Authorizations
and Statements of Licensing Policy

2. Section 500.566 is amended by
revising the section heading, by
amending paragraph (&) introductory
text to revise “paragraph (b)” to read
“paragraph (c) of this section”, by
redesignating paragraph (b) as paragraph
(c) and revising it, and by adding new
paragraph (b), to read as follows:

§500.566 Certaln transactions authorized
on behalf of designated nationals incident
to their travel and maintenance expenses.

* L3 - * -

(b) Except as provided in paragraph
(c) of this section, the following
transactions are authorized on behalf of
nationals of Vietnam when directly
related to the orientation and training of
such nationals in a third country
pursuant to § 500.575:

(1) All transactions ordinarily
incident to travel between Vietnam and
a third country, except transactions
involving a carrier that is owned,
controlled, or chartered by Vietnam, or
a carrier that is owned or controlled by
a person subject to the jurisdiction of
the United States with respect to flights
into or out of Vietnam;

(2) All transactions ordinarily
incident to travel and maintenance
within such third country, including

payment of living expenses and the
acquisition of goods for personal use;

(3) Normal banking transactions
involving foreign currency drafts,
traveler's checks, or other instruments
negotiated incident to travel and
maintenance in such third country.

(¢) This section does not authorize
any debit to a blocked account.

3. Section 500.575 is added to read as
follows:

§500.575 Certain services to Vietnamese
nationals authorized.

(a) Specific licenses may be issued on
a case-by-case basis for the provision in
the United States or a third country of
business orientation or training services
to Vietnamese nationals. The orientation
or training program may pertain only to
industrial or commercial processes, or
to specific equipment and related
technital data both of which are eligible
frr export under a general license to
Country Group Y, as set forth in
Supplement No. 1 to part 770 of the
Export Administration Regulations, 15
CFR parts 768-799. Licenses issued
pursuant to this section will not
authorize Vietnamese participation in
orientation and training programs with
respect to specific equipment and
related technical data that may not be
exported under a general license to
Country Group Y pursuant to the Export
Administration Regulations. Training
programs may involve instruction on
the maintenance or operation of a
particular product, but may not involve
instruction in a product’s design or
manufacture.

Note: The transfer of mass-market software
and certain technical data eligible for export
to most destinations under General License
GTDU to Vietnamese nationals may require
additional authorization from the U.S.
Department of Commerce pursuant to the
Export Administration Regulations.

(b) Transactions directly incident to
the travel and maintenance expenses of
the Vietnamese nationals for purposes
of orientation or training programs are
authorized pursuant to § 500.566.
Payment of salaries or other fees to
Vietnamese nationals participating in
orientation or training programs is not
authorized. (c) Applications for specific
licenses should be submitted by the
orientation or training program sponsor
and should include a full description of
the program to be offered, including the
participants, the identity of their
employers, and the capacities in which
the participants are employed.

Dated: July 13, 1993.
R. Richard Newcomb,
Director, Office of Foreign Assets Control.

Approved: July 31, 1993.
Ronald K. Noble,
Assistant Secretary for Enforcement.
{FR Doc. 93—29241 Filed 11-24-93; 11:18
am]
BILLING CODE 4810-25-F

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 290
[DCAA 5410.8]

Defense Contract Audit Agency
(DCAA) Freedom of Information Act
Program

AGENCY: Office of the Secretary,
Department of Defense (DOD).

ACTION: Final rule.

SUMMARY: The Defense Contract Audit
Agency is amending its implementation
of the Freedom of Information Act of
1974, as amended (5 U.S.C. 552) (32
CFR part 290). This administrative
change updates the availability of
publications cited in the miscellaneous
section of Appendix B to part 290.
DATES: This change will be effective
January 25, 1994.

FOR FURTHER INFORMATION CONTACT:

Mr. Dave Henshall, (703) 274—4400.
SUPPLEMENTARY INFORMATION: The
Agency’s final rule was published in the
Federal Register on Tuesday, October 1,
1991 (56 FR 49685). It was amended on
November 7, 1991 (56 FR 56932), April
27,1992 (57 FR 15254), and July 13,
1992 (57 FR 30904).

List of Subjects in 32 CFR Part 290

Freedom of Information.

Accordingly 32 CFR part 290 is
amended as follows:

PART 290—DEFENSE CONTRACT
AUDIT AGENCY (DCAA) FREEDOM OF
INFORMATION ACT PROGRAM

1. The authority citation for 32 CFR
part 290 continues to read as follows:
Authority: 5 U.S.C. 552.

Appendix B to part 290 [Amended]

2. Appendix B to part 290 is amended
by revising the entry VIRGINIA,
paragraph (a) and reserving paragraph
(b) to read as follows:

(a) Miscellaneous.

(1) The following publications may be
obtained from the Defense Contract Audit
Agency, ATTN: CMO, Cameron Station,




Federal Register / Vol. 58,

No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63085

Alexandria, VA 22304-6178, (703) 274-5821.
Since these materials are publicly available,
requesters need not invake the Freedom of
Information Act to obtain copies of the
publications selected.

(i) Contractor Alpha Listing. This product
identifies contractors audited by the Agency
by name, address, city, state, zip code, and
telephone number. The alpha listing is
available both in a 8%2” x 11” hard capy
version or a 3'2" disk set. The disk version
includes instructions for manipulating data
to specific sorts (e.g. contractors by state,
oG Finaey

(ii) DEAAI 5025.2, Index of Numbered
Publications, lists Agency publications.

(iii) DCAAP 1421.3, Catalog of Training
Courses, lists training courses available from
the Defense Contract Audit Institute, Specific
training courses are also available.

(2) Although the following publication i3
publicly available, the memorandums listed
may or may not be subject to withholding
under the Freedom of Information Act. Those
memorandums marked with an “(R)",
denoting releasable (e.g. 94-PFD—063R)), are
available from the above address. However,
Memorandums for Regional Directors (MRDs)
marked “(NR)", meaning not releasable,
cannot be obtained from this source.
Requests for (NR) MRDs should be sought
under the auspices of the Freedom of
Information Act from the Defense Contract
Audit Agency, ATTN: CMR, Cameron
Station, Alexandria, VA 22304-6178.

(i) DCAAI 5025.13, Index of DCAA
Memorandums for Regional Directors
(MRDs), lists numbered memorandums
pertaining to Agency policy, procedure, and
informational topics.

(3) Requesters should plainly display the
words “Freedom of Information Act Request”
on the lower left hand corner of the envelope
to ensure prompt handling,

(b) [Reserved].

Dated: November 24, 1993.

LM. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

{FR Doc. 93-29283 Filed 11-29-93; 8:45 am]
BILLING CODE 5000-04—M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD3-3-5904; A-1-FRL—4797-6)

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland-COMAR 26.11.19.15C;
Standards for Adhesive Application

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maryland.
This revision establishes and requires
the emission standards for adhesive

application. This revision contains
additions and corrections to volatile
organic compound (VOC) regulations
applicable in the Baltimore and
Washington, DC nonattainment areas in
Maryland, including Baltimore City and
Anne Arundel, Baltimore, Carroll,
Harford, Howard, Montgomery, and
Prince George's Counties. The intended
effect of this action is to approve
Maryland’s revised VOC regulations to
correct deficiencies in Maryland’s ozone
SIP. This action is being taken in
accordance with the SIP submittal and
the provisions in the Clean Air Act (the
Act) regarding SIP submittal and
approval.

EFFECTIVE DATE: This rule will become
effective on December 30, 1993,
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S,
Environmental Protection Agency,
Region IIl, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107; Jerry
Kurtzweg ANR-443, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460;
and Maryland Department of the
Environment, 2500 Broening Highway,
Baltimore, Maryland, 21224.

FOR FURTHER INFORMATION CONTACT: Ms.
Maria A. Pino at: (215) 597-9337.
SUPPLEMENTARY INFORMATION: On
February 16, 1993 (58 FR 8565), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Maryland. The NPR proposed approval
of revisions to Maryland's VOC
reasonably available control technology
(RACT) regulations, pursuant to section
182(a)(2)(A) of the Act, U.S.C.
7511(a)(2)(A). The formal SIP revision
was submitted by Maryland on April 5,
1991. Specifically, these changes pertain
to COMAR 26.11.19.15C, Standards for
Adhesive Application.

EPA proposed approval of COMAR
26.11.19.15C under a procedure known
as parallel processing. The NPR for this
rulemaking was published while
Maryland was in the process of
correcting an administrative error found
in the version of COMAR 26.11.19.15C
contained in the official April 5, 1991
SIP revision submittal. Maryland has
adopted the correction to this
administrative error, and formally
submitted it to EPA as a SIP revision on
January 18, 1993.

This action is approving into the
Maryland SIP the addition of COMAR
26.11.19.15C as contained in Maryland’s
April 5, 1991 submittal, and the
correction to COMAR 26.11.19.15C
contained in Maryland’s January 18,

1993 submittal. Both the April 5, 1991
and January 18, 1993 submittals
contained revisions to other Maryland
SIP regulations. These other SIP
revisions are the subject of separate
rulemaking actions. The provisions of
COMAR 26.11.19.15C are summarized
as follows:

(a) The adoption of a RACT regulation
for honeycomb core installations which
apply VOC-containing adhesive to flat
aluminum sheets, which are then
corrugated to produce a honeycomb
structure. Honeycomb core
manufacturing is a source category for
which EPA has not issued a CTG, a so
called “non-CTG" source category. This
non-CTG RACT regulation: (1) Requires
installations discharging >50 lbs VOC/
day (9.125 tons/year (TPY)) to use
adhesive with <5.8 Ibs VOC/gal as
applied (minus water); and (2) contains
a 200 lbs VOC/day (36.5 TPY) emissions
cap (COMAR 26.11.19.15C(1));

(b) Adoption of regulations applicable
to footwear manufacturing, including a
maximum allowable VOC emission
level (0.5 Ibs VOC/pair of boots) for
specialty footwear manufacturers and a
requirement to maintain records and
subgit monthly reports to Maryland on
total materials used and VOC emissions
(COMAR 26.11.19.15C(2));

(c) Adoption of a non-CTG RACT
regulation for spiral tube winding and
impregnating sources. This regulation
prohibits spiral tube winding and
impregnating installations from: (1)
Using adhesive with >5 Ibs VOC/gal as
applied (minus water) to manufacture
specialty spiral tubes, (2) using adhesive
with >2.9 Ibs VOC/gal as applied (minus
water) to manufacture non-specialty
spiral tubes, (3) discharging >200 Ibs
VOC/day (36.5 TPY) from any specialty
spiral tube winding, or (4) using resin
with >4 1bs VOC/gal as applied (minus
water) (COMAR 26.11.19.15C(3)); and

(d) The adoption of a general emission
standard for adhesive applications not
regulated under COMAR 26.11.19.15A -
C or COMAR 26.11.19.03 to .14. This
regulation prohibits all adhesive
application installations at the same
source from discharging >3.8 lbs VOC,
gal of adhesive applied (minus water)
unless emissions are reduced by 80%
overall if they discharge >50 Ibs VOC/
day (9.125 TPY) and are not otherwise
regulated (COMAR 26.11.19.1 5C(4)).

Other specific requirements of
COMAR 26.11.19.15C, Standards for
Adhesive Application, and the rationale
for EPA’s action are explained in the
NPR and the accompanying technical
support document (TSD) and will not be
restated here. No public comments were
received on the NPR. A detailed
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evaluation of these SIP revisions has
been performed by EPA in a TSD for
this action. A copy of this TSD is
available upon request from the EPA
Regional Office listed in the
ADDRESSES section of this document.
Final Action

EPA is approving the addition of
COMAR 26.11.19.15C, Standards for
Adhesive Application, as a revision to
the Maryland ozone SIP. This SIP
revision was submitted to EPA on April
5, 1991. EPA is also approving a
revision to COMAR 26.11.19.15C
formally submitted on January 18, 1993.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic; and environmental
factors and in relation to relevant
statutory and regulat uirements.

This?,ction l.heeifs beeogyc{:?siﬁed asa
Table 2 Action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waiyed
Table 2 and Table 3 SIP revisions from
the requirement of section 3 of
Executive Order 12291 for a period of
two years. U.S. EPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. The OMB
has agreed to continue the waiver until
such time as it rules on U.S. EPA’s
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action, pertaining to the addition of
COMAR 26:11.19.15C, Standards for
Adhesive Application, into the
Maryland ozone SIP, must be filed in
the United States Court of Appeals for
the appropriate circuit by January 31,
1994. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforee its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,

Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: September 10, 1993.
W.T. Wisniewski,
Acting Regional Administrator, Region II.
40 CFR part 52 is amended as follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authoriiy: 42 U.S.C. 7401-7671q.

Subpart V—Maryland

2. Section 52.1070 is amended by
adding paragraph (c}(98) to read as
follows:

§52.1070 Identification of plan.

(C) e

(98) Revisions to the Maryland State
Implementation Plan submitted on
April 5, 1991 and amended on January
18, 1993 by the Maryland Department of
the Environment:

(i) Incorporation by reference.

(A) Letters of April 5, 1991 and
January 18, 1993 from the Maryland
Department of the Environment
transmitting additions and revisions to
Maryland's State Implementation Plan,
pertaining to volatile organic compound
regulations in Maryland’s air quality
regulations, Code of Maryland
Administrative Regulations (COMAR)
26.11.

(B) The addition of COMAR
26.11.19.15C (proposed as COMAR
10.18.19.15C), Standards for Adhesive
Application, adopted by the Secretary of
Health and Hygiene on June 10, 1987,
effective August 10, 1987;

(C) Amendments to COMAR :
26.11.19.15C adopted by the Secretary
of the Environment on March 9, 1991,
effective May 8, 1991; and

(D) Amendments to COMAR
26.11.19.15C(4) adopted by the
Secretary of the Environment on January
18, 1992, effective February 15, 1993.

(ii) Additional material.

(A) Remainder of April 5, 1991 and
January 18, 1993 State submittals
pertaining to COMAR 26.11.19.15C,
Standards for Adhesive Application.

(B) Letter of April 17, 1992 from the
Maryland Department of the
Environment clarifying the intent of its
April 5, 1991 letter transmitting
revisions and additions to Maryland’s
State Implementation Plan.

(C) Letter of July 10, 1992 from the
Maryland Department of the
Environment clarifying Maryland’s
intent regarding COMAR
26.11.19.15C(4) and stating that

Maryland was working to correct the
administrative error in COMAR
26.11.19.15C(4) contained in the April
5, 1991 submittal.

|FR Doc. 93-29236 Filed 11-29-93; 8:45 am|
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter 1
[PR Docket No. 90-34; FCC 93-439] -

Waivers of the Commission’s Rules for
Applicants In the Specialized Mobile
Radio Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; Petition for
reconsideration.

SUMMARY: On October 21, 1992,
Motorola, Inc. (Motorola) filed a Petition
for Partial Further Reconsideration of
the Memorandum Opinion and Order
(MO&O) adopted August 4, 1992, in this
proceeding. Specifically, Motorola
sought reconsideration of the standard
the Commission uses to evaluate short-
spacing waiver requests in the
Specialized Mobile Radio service. The
Commission found that Motorola’s
concerns had been specifically
addressed on reconsideration in the
MO&O and, therefore, dismissed
Motorola’s petition.

EFFECTIVE DATE: September 15, 1993.

FOR FURTHER INFORMATION CONTACT:
Steve Sharkey, Private Radio Bureau,
(202) 632-7125.

SUPPLEMENTARY INFORMATION:

1. This item was adopted on
September, 15, 1993, and released
October 27, 1993. On October 21, 1992,
Motorola, Inc. (Motorola) filed a Petition
for Partial Further Reconsideration
(Petition) of the Memorandum Opinion
and Order (MO&O) adopted August 4,
1992, in this proceeding.? The MOXO
affirmed our Report and Order (R&O)
adopted July 19, 1991, 2 codifying two
methods of short-spacing Specialized
Mobile Radio (SMR) facilities and
clarifying the standard we use to
evaluate short-spacing waiver requests.
Motorola seeks reconsideration of this
standard. For the following reasons we
dismiss Motorola’s petition.

» Memorandum Opinion and Order, PR Docket
No. 90-34, 57 FR 43408, September 21, 1992.

zReport and Order, PR Docket No. 90-34. 56 FR
41467, August 21, 1991.

2 See 47 CFR 90.621(b) identifying the co-channel
distance separation criteria for systems operating on
SMRS Category frequencies.
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2. Motorola petitions us to reconsider
the short-spacing waiver policy for SMR
stations based upon the 40/30 dBu
contour protection ratio. The MO&O
addressed this very issue, and affirmed
the waiver standard established in the
R&O.4 On reconsideration, we did not
modify the rule adopted by the R&O.
Therefore, pursuant to § 1.429(i) of the
Commission's Rules, 47 CFR 1.429(i),
we dismiss Motorola’s Petition as
repetitious.s We note, however, that on
March 11, 1993, we adopted a Notice of
Proposed Rule Making in PR Docket No.
93-60,8 proposing modification of the
co-channel protection criteria for all 800
MHz and 900 MHz systems regulated
under 47 CFR part 90, subpart S.
Because Motorola’s Petition containg
information relevant to the disposition
of PR Docket No. 93-60, we will treat
the Petition as a comment to be
incorporated into the record of PR
Docket No. 93-60.7

3. Accordingly, pursuant to the
authority contained in 47 CFR 1.429(i),
it is ordered that the Petition for Partial
Further Reconsideration is dismissed as
repetitious.

4. It is further ordered that this
proceeding is terminated.

5. For further information concerning
this Order, contact Steve Sharkey, Land
Mobile and Microwave Division, Private
Radio Bureau, (202) 634-2443, or Freda
Lippert Thyden, Land Mobile and
Microwave Division, Private Radio
Bureau, (202) 632-7125.

Federal Communications Commission.
William F. Caton.

Acting Secretary.

[FR Doc. 93-29183 Filed 11-29-93: 8:45 am]|
BILLING CODE 8712-01-M

47 CFR Part 1
[FCC 93-448)]

Format Requirements for Pleadings
and Documents

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission is amending
its rules to establish a uniform standard
for Commission filings. The intended

*MO&O at 6070.

*For other Commission decisions dismissing
petitions for reconsideration as repetitious, See
Order on Further Reconsideration, CC Docket No.
85-166, 8 FCC Red 76 (1991), and Order, MM
Docket No. 87-121, 7 FCC Red 2954 (1992).

558 FR 19397, April 14, 1993,

’ Subsequent to adoption of this Order a Report
and Order was adopted in PR Docket No. 93-60.
Report and Order, PR Docket No. 93-60, 58 FR
53431, October 15, 1993,

effect will ensure that parties do not
circumvent the page limitations
contained in other parts of the
Commission’s Rules by utilizing
printing reduction processes.

EFFECTIVE DATE: November 30, 1993.

FOR FURTHER INFORMATION CONTACT: A.
Holly Berland, Office of General
Counsel, Federal Communications
Commission, (202) 254-6530

SUPPLEMENTARY INFORMATION:
Order

In the matter of Amendment of §1.49 of
the Commission's Rules.

Adopted: September 17, 1993;

Released: September 29, 1993.

1. The Commission on its own motion
is issuing this Order to amend § 1.49 of
its rules. Section 1.49 specifies the
general format requirements to which
most pleadings and other documents
filed with the Commission must
conform. By this Order, we are
amending § 1.49 to require that
Commission filings utilize 10- or 12-
point type print.

2. Since by definition 10- and 12-
point type print consists of 10 and 12
characters per inch, respectively,
adoption of the type print requirement
will ensure that the page limitations for
filings, contained in other sections of
the Commission’s rules, will not be
circumvented by the use of printing
reduction processes. The type print
requirement adopted here also is
consistent with that relating to briefs
contained in § 1.50 of the Commission’s
rules and thus will establish a uniform
standard for Commission filings.

3. Accordingly, pursuant to sections
4(i), 4(j) and 303(r) of the
Communications Act of 1934, as
amended, it is ordered, That part 1 of
the Commission’s Rules is amended as
set forth below, effective upon
publication in the Federal Register.
This proceeding involves agency
practice and procedure, and thus the
notice and comment effective date
provisions of the Administrative

Précedure Act are inapplicable. See 5
U.S.C. 553(b)(A), (d).

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Change

Part 1 of Chapter 1 of title 47 of the
Code of Federal Regulations is amended
as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303:
Implement, 5 U.S.C. 552 and 21 U.S.C. 853a,
unless otherwise noted.

2. Section 1.49 is amended by revising
the first sentence of paragraph (a) to
read as follows:

§1.49 Specifications as to pleadings and
documents.

(a) All pleadings and documents filed
in any proceeding shall be on A4 (21 cm
% 29.7 cm) or 8.5 in x 11 in (21.6 ¢cm
X 27.9 cm) paper, and shall be type-
written or prepared by mechanical
processing methods, in 10- or 12-point
type‘ L A

* * L] * ”

[FR Doc. 93-29184 Filed 11-29-93; 8:45 am)|
BILLING CODE 6712-01-M

47 CFR Part 76
[MM Docket No. 92-266; FCC 93-519]

Cable Act of 1992—Rate Regulation

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this Third Report and
Order, the Commission amends its
Rules to require cable operators facing
regulation of both the basic and cable
programming services tiers to select the
same method of initial rate regulation
for both tiers. Specifically, the
Commission wi?l require that if an
operator subject to rate regulation for
the first time selects the benchmark rate-
setting approach for one tier, the
operator must also adopt the benchmark
approach for all other tiers that become
subject to regulation in the same year.
This requirement is necessary to avoid
inconsistent rate-setting methods of rate
regulation during the initial rate-setting
process.

EFFECTIVE DATE: November 30, 1993.
FOR FURTHER INFORMATION CONTACT:
Amy Zoslov, (202) 632-3922, Mass
Media Bureau, or Kathleen O'Brien
Ham, (202) 632-7792.

SUPPLEMENTARY INFORMATION:
Synopsis of Third Report and Order
I. Introduction

1. By this Third Report and Order
(“Third R & O”’) we amend §76.922(h)
of the Commission’s Rules to require
cable operators facing regulation of both
the basic and cable programming
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services fiers to select the same method
of initial rate regulation for both tiers.1
Specifically, the Third R & O will
require that if an operator subject to rate
regulation for the first time selects the
benchmark rate-setting approach for one
tier, the operator must also adopt the
benchmark approach for all other tiers
that become subject to regulation in the
same year.2 Similarly, if an operator
chooses to justify rates for one regulated
tier based upon a cost-of-service
showing, the operator must also seek a
cost-of-service determination on all
other regulated tiers that same year.
This requirement of applying a
consistent rate evaluation approach
across tiers is taken as a precautionary
measure to prevent operators from
engaging in retiering and cost-shifting
strategies during the initial rate-setting
process that would undermine the tier
neutral rate-setting principles
underlying the benchmark regulatory
framework.3

I1. Background

2. In the Rate Order, we established
a benchmark and price cap approach as
the primary method for setting the rates
of regulated cable services.¢+ We based
our adoption of this regulatory regime
on an evaluation of its advantages over
traditional cost-of-service regulation.
Under the benchmark approach,
existing rates for cable service are
compared to a benchmark that reflects
the rates charged by cable systems that
are subject to effective competition,
with a given number of subscribers,
regulated channels, and satellite-
delivered signals. Once initial rates are
determined by comparison to the
benchmark, rates are governed on a
going-forward basis by a price cap
mechanism. The price cap permits
annual adjustments for inflation and a
recovery of increases in external costs,
including programming costs, costs of

1 See the rule amendments.

2Thus, an operator that becomes subject to basic
rate regulation on December 1, 1993 and selects the
benchmark rate-setting approach must also choose
the benchmark approach if the operator becomes
subject to regulation of its non-basic tiers at any
time up until December 1, 1994. Upon expiration
of this one year time frame after initial rates have
been set, the operator can adopt different rate
determination methods for its service tiers.

3 In order to avoid the application of inconsistent
rate-setting methods by operators during this early
phase of rate regulation when initial permitted per
channel charges are being established, we find the
need to make the rule changes adopted herein
operative immediately. Accordingly, we find good
cause for making our amendments to Section
76.922(b) effective upon publication in the Federal
Register. 5 U.S.C. Section 553(d)(3).

« See Report and Order and Further Notice of
Proposed Rulemaking in MM Docket No. 92-266,
FCC 93-177, 8 FCC Red 5631 (1993) (“Rate
Order"'), 58 FR 29736, May 21, 1993.

franchise requirements, taxes, and
franchise fees. As a "‘backstop’’ to the
benchmark/price cap approach, we
established an opportunity for cable
operators to justify rates above
benchmark or capped levels based on
costs. In this regard, we recently sought
comment on adoption of uniform cost-
of-service standards for application to
this alternative method of rate
determination.s

3. The Commission also determined
in the Rate Order that the regulatory
framework for rate regulation based on
the benchmark approach should be “tier
neutral.” In other words, we stated that
we would apply the same substantive
standard for calculating reasonable rates
for both the basic and cable
programming services tiers. The
practical outcome of this approach is
that it achieves a permitted charge per
channel that, prior to adjustments for
inflation and external costs, is the same
for all tiers of regulated service. We
found this approach to be preferable to
one that would, for example, suppress
rates for the basic service tier and allow
higher earnings for cable programming
services tiers. In this d, we
determined that the potential benefits of
a low-priced basic tier were outweighed
by the fact that such an approach would
create incentives for cable operators to
move programming to higher tiers
where they would charge higher rates to
the detriment of subscribers. We also
indicated that different rate standards
for the basic and cable programming
services tiers could significantly
increase the complexity of rate
regulation.®

4. In the Rate Order, we did not
specify whether a cable operator is
permitted to choose the cost-of-service
approach for one tier and the
benchmark approach for another
regulated tier, or whether parallel
treatment for both tiers is required in
setting initial rates. Several parties
identified this as a problem on
reconsideration for our Rate Order and
we issued a Third Further Notice of
Proposed Rulemaking (“Third Further
NPRM") seeking comment on the

s See Notice of Proposed Rulemaking in MM
Docket No. 93-215, FOC 93353 (released July 16,
1993), 58 FR 40762 (July 30, 1993) (*'Cost-of-Service
Notice"),

6 The benchmark formula is based on prices that
are averaged across all tiers of regulated services.
We indicated in the Rate Order that a “‘tier neutral”
per channel rate calculated as an average of charges
across all tiers and compared to the benchmark is
simpler for cable operators and regulators to
administer and would discourage the shifting of
programming services away from the basic services
tier. Rate Order, 8 FCC Red at 5759-60 and n. 501.

matter.7 Specifically, we requested
comment on whether cable operators
should be permitted to choose the cost-
of-service approach for one regulated
tier of cable service and the benchmark
approach for another regulated cable
service tier, or whether consistent
treatment for both tiers is required in
setting initial rates. We tentatively
concluded that cable operators should
be required to elect the same regulatory
approach for all regulated tiers. Thus, if
a system became subject to regulation at
the local level, and sought to justify its
basic service rates using the benchmark
system, the reasonableness of its cable
programming services rates would also
be based on the benchmark, if the
Commission were considering a
complaint filed against those rates. In
reaching this tentative conclusion, we
sought to prevent cable operators from
moving more expensive programming
services from the benchmark-regulated
tier to the tier regulated by a cost-of-
service showing and ultimately
recovering more than compensatory
rates. We tentatively concluded that this
was the best way to preserve the tier
neutral approach to rate setting adopted
in the Rate Order.8

5. We also requested comment on
what procedural requirements, if any,
we should adopt to provide for
coordination between local franchising
authorities and the Commission in the
event that a cable operator chooses to
make concurrent cost-of-service
showings before each jurisdiction. We
inquired as to whether we should
require that the determination of one
jurisdiction will govern, or be given
considerable weight in setting rates for
the tier subject to the oversight of the
other jurisdiction. We solicited
comment on whether cable operators
should be allowed to switch from
benchmarking to cost-of-service and
vice-versa. We also questioned whether
we should impose a specific timetable
for any sort of “switching" activity that
is allowed.®

III. Comments

6. In response to the Third Further
NPRM, cable operator commenters
uniformly oppose enforcement of a
consistent rate approach for all
regulated tiers.10 They make four
primary arguments in support of their
position. First, they argue that allowing

7 See Third Further Notice in MM Docket No. 92-
266, FCC 93-428 (released Aug. 27, 1993), 58 FR
46737 (Sept. 2, 1993).

8 Id, at paras. 146-152. See also Rate Order, 8 FCC
Rcd at 5759.

9 Third Further NPRM at paras. 146-52.

10 See Appendix for a complete list of
commenting parties.
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operators to choose between the
different rate-setting methods for the
different tiers does not promote
“gaming” because the Commission can
consider overall costs and rates for all
regulated services in setting rates for the
cable p ming services tier.
Second, they contend that the
Commission’s price cap rules provide a
disincentive to shift costs between tiers.
Third, they argue that consistent rate
treatment abandons the Cable Act's
dichotomy between local and federal
regulation of the different tiers. Fourth,
they believe that requiring a consistent
rate-setting approach will promote more
cost-of-service showings for the tiers for
which the cable operator would
otherwise have adopted the benchmark
approach.11

7. Holding the opposite view on this
issue, municipalities and one telephone
company support enforcement of a
consistent rate-setting methodology.
These commenters argue that such a
requirement will reduce hidden costs
passed on to subscribers due to
"gaming"; lead to fewer cost-of-service
proceedings, which will only be
initiated if the benchmarks overall are
inadequate; and promote the same
initial permitted per-channel rates on
each tier.12

8. Commenters’ suggestions on
procedural requirements were varied#h
nature. These suggestions include: (1)
Consolidating all cost-of-service
hearings at the Commission; (2)
requiring the sharing of cost-of-service
data between the franchising authorities
and the Commission; (3) allowing either
the local franchising authority or the
Commission to use the other
jurisdiction’s rate determination as
binding or informative; and (4) requiring
notification to all other local
jurisdictions in which the same
company has initiated a cost-of-service
proceeding for the purpose of
consolidation. 3 The commenters

' See e.g., Comments of Cablevision Industries
Corp., et al. (“Joint Parties") al 11-14; National
Cable Television Association (“"NCTA") ot 15-17;
Tele-Communications, Inc. (“TCI") at 4-9:
Continental Cablevision (““Continental”) at 2-5:
Media General Cable of Fairfax County, Inc.
("Media General”) at 2-3; Time Warner
Entertalnment Co., L.P. (“Time Warner"); Falcon
Cable TV, et al. ("Falcon™) at 14-17; Cable
Operators and Associations {*“Cable Operators”) at
6. See also Reply Comments of Continental at 11~
12; Joint Parties at 10-12; Time Warner at 6-7.

'2See, 8.8, Comments of Municipal Franchising
Authorities (“"MFA™) at 3-7; Austin, Texas, et al.
(“Coalition™) at 9-13; National Association of
Telecommunications Officers and Advisors, et al.
(“"NATOA") at 11-12; New York State Commission
on Cable Television (“New York") at 5-7: GTE
Service Corp. (“GTE”) at 10-11. See also Reply

Comments of Coalition at 15-18; GTE at 710,

1 See e.g., Comments of MFA at 7-8;
Massachusetts Community Antenna Television

generally advocate imposing some type
of time limitation on a consistent rate
structure requirement, suggesting that
cable operators should be able to switch
from one rate-setting method to another
after a period of six months 14, one

year s, or whenever there is a
reasonable basis for doing so.1s

IV. Decision

9. After carefully considering the
record before us, we affirm our tentative
conclusion that cable operators facing
regulation of the basic and cable
programming services tiers should be
required to select the same method of
initial rate-setting for both tiers. Thus, if
a cable operator’s basic service tier
becomes subject to regulation at the
local level (or in some instances, at the
federal level), and the cable operator
selects the benchmark approach, it must
also adopt the benchmark approach if
its cable programming services tier
becomes subject to a complaint at the
Commission within the same year.
Similarly, if the cable operator chooses
to make a cost-of-service showing in
response to regulation of the basic
service tier, then the operator must also
make a cost-of-service showing in
response to a cable p ming
services complaint filed within that
year. On balance, we believe this
approach is a necessary part of the tier
neutral and rate averaging principles
built into the benchmark system,
particularly becausae it eliminates the
incentive for cable operators to shift
costs among tiers to the detriment of
consumers.

10. Requiring operators to select the
same rate determination method for all
regulated tiers when initial rates are
being set is necessary because it bolsters
our ability to ensure that subscribers to
all regulated tiers of service pay
reasonable rates. Asymmetric treatment
of the twd tiers would hamper the
ability of both local franchising
authorities and the Commission to
apply the benchmark’s permitted per
channel rate in a consistent manner
across tiers. In particular, operators able
to choose a different rate-setting
approach for each of its cable services
tiers could selectively apply the
benchmark in a manner that would
enable the operator to charge higher
overall rates than would be allowed if
either the benchmark or the cost-of-

Commission [“MCATC") at 8; NATOA at 12-14.
See also Reply Comments of Joint Parties at 13-14;
KBLCOM, et ol., at 1-3; Viacom Internationa), Inc.
at 9-11,

14+ Comments of Falcon at 18,

15 See Comments of NATOA at 11 n.6.

65ee, e.g., Comments of Coalition at 11-12; Time
Warner at 10,

service approach had been applied
consistently across all program tiers.
Specifically, an operator could retier its
services and place its most expensive
programming on the tier regulated by a
cost-of-service determination, The
operator would then be allowed to
charge a per channel rate for the low
cost tier based on the benchmark (which
is an average rate) that actually far
exceeds its costs for that tier (and, thus,
the rate it would be able to charge under
a cost-of-service showing). At the same
time, the operator may be able to charge
a higher-than-benchmark rate for the
other service tier through a cost-of-
service showing, based on its higher
costs for that tier, The end result would
be rates that exceed the reasonableness
standard set forth in the 1992 Cable
Act.27 Thus, we conclude that a
requirement that operators apply
consistent rate-setting approaches across
tiers is needed to uphold the concept of
tier neutrality and prevent cost-shifting,
thereby making the process of setting
initial benchmark rates work effectively
and as intended.1s We will, however,
review this policy after 18 months to
determine whether it is necessary and
appropriate to serve the purposes for
which we are adopting it.

11. Additionally, we note that we are
restricting our requirement that
operators must use the same rate-setting
method to one year from the date that
the operator first becomes subject to
regulation at either the local or federal
level. Thus, after the expiration of its
first year of initial rate regulation on a
service tier, an operator is free to adopt
different rate determination methods for
its other service tiers. We take this
approach for two reasons, First, we have
given operators the ability to use either
of two rate-setting methodologies on the
possibility that there may be some
systems for which benchmark rates may
not provide adequate recompense
because of that system’s particular cost
structure. Any system's cost structure

V?Indeed, in the First Order On Reconsideration,
we stated that one reason for the adoption of tier
neutrality was to eliminste any Incentive for
operatars o move services to other tiers where they
could charge relatively higher prices without
necessarily corresponding higher costs. See First
Order on Reconsideration in MM Docket No, 92—
266, FCC 93-428 (58 FR 46718, September 2, 1993)
[released August 27, 1993) at para. 31, See also Hate
Order at para. 196,

0 We have adopted similar safeguards 10 address
concerns of cost-shifting in other regulatory
contexts. See, e.g., Policy and Rules Cancerning
Rates for Dominant Carriers, 5 FCC Red 6788, 6319
(para. 271) 1990, recon., 6 FCC Red 2537 (1991),
aff'd sub nom, National Rural Telecom Ass'n v,
FCC, 988 F.2d 174 (D.C. Cir. 1993) (Commission
adopted “all-or-nothing™ rule to eliminate incentive
for local exchange carriers to shift costs from
affiliates subject to price cap regulation to rate of
return affiliates).
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may vary substantially over time,
however, so that a rate-setting
methodology that is appropriate at the
initial date of regulation for both tiers of
service may not be appropriate much
later for both tiers of service. Moreover,
after the initial rates have been set for

a tier, those rates will change over time,
pursuant to the going forward rules
governing rate increases. As this occurs,
our concern for tier neutrality in rates
and rate-setting will likely not be as
acute as in this period of transition to
regulation. We recognize that over time,
the cost structure of cable services from
tier to tier may legitimately evolve to the
point where consistent rate treatment
across tiers might be overly restrictive.
Accordingly, we have decided to grant
cable operators the flexibility to use
different rate-setting methods across
tiers after the passage of one year of
initial rate regulation so that bona fide
structural and operational changes may
be made as rate-making proceeds.

12. We take this opportunity to
respond to the specific arguments that
cable operators have made in support of
differential treatment of basic and cable
programming tiers. The first is that a
tier-neutral approach is not necessary to
achieve the goals of rate regulation.
Specifically, cable commenters contend
that as long as regulators are entitled to
consider a cable system's overall costs
and rates for all regulated services, then
operators will be unable to shift costs
from tier to tier.1® One commenter
suggests that the Commission should
require any operator who elects cost-of-
service treatment of the non-basic tier to
demonstrate that its overall return for
both basic and cable programming
services is reasonable.20

13. We acknowledge that, in
reviewing the cost-of-service showings
made by operators for cable services,
regulators will need to examine how
costs are allocated among the regulated
tiers. We have adopted and are in the
process of developing additional cost
allocation rules that will help to
accomplish this goal.21 However, even
with cost allocation rules in place, the
Commission, in evaluating a cost-of-
service showing for non-basic service,
cannot call into question the rates
charged for basic service without
undermining the Cable Act’s shared
jurisdictional scheme. Basic tier rates
generally are regulated by local
franchising authorities. Therefore, in
most instances, even where we uncover

19Joint Parties Comments at 12; Continental
Cablevision Comments at 4; Media General
Comments at 3.

20Continental Cablevision Comments at 4.

21 See Cost-of-Service Notice supra at note 5.

unreasonable cost-shifting, we could not
compel the operators to justify their
rates across all tiers and adjust them
accordingly.22

14. The second argument made by
cable commenters has to do with the
creation of rules that remove incentives
for cost-shifting. Specifically, cable
commenters argue that they have no
incentive to manipulate the rate process
under the Commission'’s price cap
regime. Specifically, they allege that
since operators can pass through
programming costs directly to
subscribers as external to the benchmark
rates, they can effectively recover such
costs without having to shift them
disproportionately to the tier regulated
by cost-of-service.23 They also observe
that if an operator attempts to lower its
programming costs on the basic tier, the
Commission’s external price cap
adjustment rules require the operator to
decrease the price of its basic service to
reflect the reduction in costs.24 Thus,
operators believe it is not possible for
them to manipulate costs between tiers
under price cap rate regulation.

15. These arguments address the
ability of operators potentially to
manipulate the rate process in the
context of our future price cap regime,
but they do not address the probability
that operators might engage in such
g;actioes now, while initial rates are

ing set. We believe that a tier-neutral
approach is important to diminish any
incentive or opportunity for operators to
manipulate the initial rate-setting
process to warrant the adoption of a
requirement of consistent rate
approaches as a solution to the problem.

22]f we required operators electing cost-of-service
for the upper tier and benchmark for the lower tier
10 justify their overall return for both basic and
cable programming services, as Continental
Cablevision suggests, we would effectively be
imposing a cost-of-service showing for both
services. Not only would this be undermining the
jurisdiction of the local franchising authority to
regulate rates, but it would also be second-guessing
the authority's benchmark analysis. The Cable Act
vests in franchising authorities the primary
responsibility to regulate basic rates and only in
limited instances do we regulate basic rates. See
Rate Order at para. 55.

23 NCTA Comments at 16; TCI Comments at 8. We
reject TCI's argument that the Commission’s
proposed solutions to the “‘gaming" problem come
*dangerously close to taking editorial control over
the placement of programming.” TCI Comments at
8. To the extent that TCI raises First Amendment
concerns, we have found that rate regulation under
the 1992 Cable Act pursuant to content-neutral
standards does not implicate the First Amendment.
See Memorandum Opinion and Order and Further
Notice of Proposed Rulemaking in MM Docket 92—
266, 8 FOC Rcd at 5588 n. 30. (1993). See also
Daniels Cablevision, Inc. v. FCC, Civil Action No.
92-2292, slip op. at 13 (D.D.C. Sept. 16, 1993)
(holding that the rate regulation provisions of the
1992 Cable Act are compatible with the First
Amendment). *
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